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Local Agency Formation Commission of Santa Clara County

LAFCO MEETING AGENDA

Wednesday, October 11, 2006
1:15 p.m.

Chambers of the Board of Supervisors
70 West Hedding Street, First Floor, East Wing
San Jose, CA 95110

CHAIRPERSON: Donald F. Gage
COMMISSIONERS: Blanca Alvarado, John Howe, Linda J. LeZotte, Susan Vicklund-Wilson
ALTERNATES: Pete McHugh, Chuck Reed, Terry Trumbull, Roland Velasco

The items marked with an asterisk (*) are included on the Consent Agenda and will be taken in one
motion. At the beginning of the meeting, anyone who wants to discuss aconsent item should make a
request to remove that item from the Consent Agenda

If vou wish to participate in the following proceedings, yvou are prohibited from making a campaign
contribution of more than $250 to anyv commissioner or alternate. This prohibition begins on the date
you begin to actively support or oppose an application before LAFCO and continues until three
months after afinal decision is rendered by LAFCO. No commissioner or alternate may solicit or
accept acampaign contribution of more than $250 fromyou or yvour agent during this period if the
commissioner or alternate knows, or has reason to know, that you will participate in the proceedings.
If vou or your agent have made a contribution of more than $250 to anv commissioner or alternate
during the twelve (12) months preceding the decision, in the proceeding that commissioner or
alternate must disqualifsr himself or herself from the decision. However, disqualification is not
required if the commissioner or alternate returns the campaign contribution within thirty (30) days of
learning both about the contribution and the fact thatvou are a parficipant in the proceedings.

Pursuant o Government Code Sections 56700.1 and 81000 et seq., any person or combination of
persons who directly or indirectly contribute $1,000 or more in support of or in opposition to a
change of organization or reorganization that has been submitted to Santa Clara County LAFCO and
will require an election must complywith the disclosure requirements of the Political Reform Act of
1974 which apply to local initiative measures. These requirements contain provisions for making
disclosures of contributions and expenditures at specified intervals. Additional information about the
requirements pertaining to the local initiative measures to be presented to the electorate can be
obtained by calling the Fair Political Practices Comumission at (916) 322-5660.

1. ROLL CALL

2. PUBLIC PRESENTATIONS

This portion of the meeting is reserved for persons desiring to address the
Commission on any matter not on this agenda. Speakers are limited to
THREE minutes. All statements that require a response will be referred to
staff for reply in writing,.

3. APPROVE MINUTES OF AUGUST 9, 2006 MEETING




CONSENT ITEMS

4, APPROVE CONSENT CALENDAR

*4.1 CUPERTINO SANITARY DISTRICT — PIKE ROAD NO. 3 (LANDS OF
CEPPOS/HEAD)

A request by Cupertino Sanitary District, on behalf of property owners,
to annex two parcels with a total area of approximately 2.19 acres,
located on Pike Road in the City of Saratoga.

Possible Action: Approve annexation to Cupertino Sanitary District
and waive further protest proceedings.

ITEMS FOR COMMISSION DISCUSSION / ACTION

5. UPDATE ON DEVELOMENT OF LAFCO’S AGRICULTURAL MITIGATION
POLICIES

Information only.

6. UPDATE ON NORTH COUNTY AND WEST VALLEY AREA SERVICE
REVIEW

Possible Action: Accept report and provide staff with direction.

s UPDATE ON CITIES’ ISLAND ANNEXATION EFFORTS

Possible Action: Accept report and provide staff with direction.

8. REPORT ON THE 2006 CALAFCO ANNUAL CONFERENCE

Possible Action: Accept report.

9. COMMISSIONERS’ REPORTS
10. WRITTEN CORRESPONDENCE

11. NEWSPAPER ARTICLES
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12. PENDING APPLICATIONS / UPCOMING PROJECTS

San Martin Incorporation

13. ADJOURN

Adjourn to the next regular meeting on Wednesday, December 13, 2006.

NOTE TO COMMISSIONERS:
Upon receipt of this agenda, please contact Emmanuel Abello, LAFCO Clerk, at

(408) 299-6415, if you are unable to attend the LAFCO meeting.

In compliance with the Americans with Disabilities Act, those requiring accommodation for
this meeting should notify the LAFCO Clerk 24 hours prior to the meeting at (408) 299-6415,
or at TDD (408) 993-8272, indicating that message is for the LAFCO Clerk.
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ITEM No. 3

LOCAL AGENCY FORMATION COMMISSION OF
SANTA CLARA COUNTY
MINUTES
WEDNESDAY, AUGUST 9, 2006

1. ROLL CALL |

The Local Agency Formation Commission (LAFCO) of Santa Clara County
convenes this 9thst day of August 2006 at 1:15 p.m. in the Chambers of the Board of
Supervisors, County Government Center, 70 West Hedding Street, San Jose, California,
with the following members present: Chairperson Donald F. Gage, Commissioners John
Howe, Linda J. LeZotte and Susan Vicklund-Wilson. Alternate Commissioners Terry
Trumbull and Roland Velasco are also present. Commissioner Blanca Alvarado is
absent.

The LAFCO staff in attendance includes Neelima Palacherla, LAFCO Executive
Officer; Kathy Kretchmer, LAFCO Counsel; Dunia Noel, LAFCO Analyst; and, Ginny
Millar, LAFCO Surveyor.

The meeting is called to order by the Chairperson and the following proceedings

are had, to wit:

2. PUBLIC PRESENTATIONS

There are no public presentations.

3. APPROVE MINUTES OF AUGUST 9, 2006 MEETING
On motion of Commissioner Howe, seconded by Commissioner Wilson, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that the

minutes of August 9, 2006 be approved, as submitted.

4. CONSENT CALENDAR
41 WEST VALLEY SANITATION DISTRICT 2006-01 (MIREVAL ROAD)

On motion of Commissioner Howe, seconded by Commission Wilson, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that Resolution

No. 06-07 be adopted, approving the annexation of one parcel with a total area of
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approximately 15.4 acres, located on Mireval Road in the Town of Los Gatos, to West
Valley Sanitation District (WVSD), and waiving further protest proceedings.
42  WEST VALLEY SANITATION DISTRICT 2006-02 (PASEO CARMELO)

On motion of Commissioner Howe, seconded by Commission Wilson, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that Resolution
No. 06-08 be adopted, approving the annexation of one parcel with a total area of
approximately 1.36 acres, located on Paseo Carmelo in the Town of Los Gatos, to West

Valley Sanitation District (WVSD), and waiving further protest proceedings.

PUBLIC HEARINGS
5. MILPITAS URBAN SERVICE AREA AMENDMENT 2006

This being the time and place set for hearing to consider the request by the City
of Milpitas to retract its urban service area (USA) boundary to be coterminous with its
urban growth boundary (UGB) in the east foothills, as required by Measure Z, the
Chairperson declares the public hearing 'open.

Neelima Palacherla, LAFCO Executive Officer, reports that the City of Milpitas
proposes to retract its USA in order to make it contiguous with its UGB as mandated by
Measure Z. The proposal removes from the City’s USA approximately 37 parcels with a
combined acreage of about 1,937 acres. In 1998, Milpitas voters approved Measure Z to
establish a UGB for the City and exclude hillside lands from the UGB. The UGB is a 20-
year boundary effective until December 31, 2018. Measure Z also directed the City to
apply to LAFCO to exclude from the City’s USA, hillside parcels that are outside of the
approved UGB, to resolve inconsistency between the UGB and USA, and to comply
with the City’s General Plan. She advises that this item has been continued from the
May 31, 2006 LAFCO meeting.

Ms. Palacherla advises that the proposed USA retraction would result in a logical
and orderly City boundary. Currently, lands within the 5-year USA are located outside
of the 20-year UGB. The proposed USA retraction would ensure that the USA is
coterminous with the UGB. In addition, removal of properties from the USA indicates
that the City will not annex nor provide services to unincorporated areas. She adds that

the County is proposing to apply Hillside (HS) General Plan zoning designation on
2
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properties removed from the USA. Measure Z prohibits the City from extending urban
services and infrastructure to developments outside the City’s UGB, except those
parcels currently receiving City services. Ms. Palacherla adds that the City will benefit
from the proposed USA retraction because the City will not incur maintenance costs for
hillside infrastructure, and at the same time, there will be no negative fiscal impact for
the County or special districts because there is no jurisdictional change. In this regard,
she recommends approval of the USA retraction.

Noorudin Billawala, Manager, Liberty Properties, LLC, states that the USA
retraction will negatively impact the affected property owners. He then talks about the
difficulties involved in subdividing a property in the area.

Laura Mello, affected property owner, speaks in favor of USA retraction,
explaining that Measure Z had been approved by 55 percent of voters.

Cindy Maxwell, Senior Planner, City of Milpitas, observes that Measure Z was
mandated by the voters and must be completed. She advises that the City held an
informational meeting for property owners and other interested parties on June 21, 2006
and assures the Commission that the City will continue to educate the public on the
USA retraction.

The Chairperson determines that there are no more speakers from the public and
orders that the hearing be closed.

On motion of Commissioner Howe, seconded by Commission Wilson, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that Resolution
No. 06-09 be adopted, approving the retraction of Milpitas USA boundary to be
coterminous with that City’s UGB in the east foothills; and, that the Negative
Declaration be adopted based on the findings that it was prepared in accordance with
law and reflects the LAFCO of Santa Clara County’s independent judgment and
analysis; that the LAFCO of Santa Clara County has considered the Negative
Declaration and all comments received during the comment period; that the Project will
not have a significant impact on the environment; and, the LAFCO Executive Officer be
designated as the location and custodian of documents and other materials that

constitute the record of proceedings on which this decision is based.
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6. FINAL REPORT FOR SOUTH AND CENTRAL SANTA CLARA COUNTY
SERVICE REVIEW AND SPHERE OF INFLUENCE (SOI) UPDATES

This being the time and place set for public hearing to consider the final report
for the South and Central Santa Clara County service review and sphere of influence
(SOI) updates, the Chairperson declares the public hearing open.

Dunia Noel, LAFCO Analyst, presents a short background on the service review
process. A draft report was released in mid-April 2006 for public review and comment.
The draft report was revised to include comments from stakeholders and was presented
to the Commission at the May 31, 2006 in public hearing. Staff has not received any
additional comments since the public hearing, however, three sections of the report has
been revised to reflect current available information, clarify existing information, and
provide a more detailed analysis of various government structure options. Once the
South and Central Santa Clara County service review and SOI update is completed,
staff will start the service review on the north and western part of the County. Ms. Noel
introduces Renee Sedecki, Project Manager, LSA Associates, to present the final report.

Ms. Sedecki directs attention to a map depicting the County and the service
reviews sub-regions. The South Central County sub-region includes the cities of San
Jose, Milpitas, Gilroy and Morgan Hill; and nine special districts, namely, Burbank
Sanitary District, County Sanitation District No. 2-3, Lion’s Gate Community Services
District, Santa Clara County Library Service Area, Santa Clara County Lighting Service
Area, Santa Clara County Open Space Authority, Santa Clara County Vector Control
District, South Santa Clara County Valley Memorial District, and Sunol Sanitary
District. She continues by outlining the portions of the County served by each of the
special districts, their mission, as well as the services they provide.

Ms. Sedecki continues by discussing the CKH Act mandate to complete SOI
updates and service reviews by January 1, 2008. She adds that LAFCO is required to
make nine service reviews determinations and four SOI determinations for each of the
cities and special districts. The required nine service review determinations are
infrastructure needs and deficiencies; growth and population projections for the

affected area; financing constraints and opportunities; cost-avoidance opportunities;
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opportunities for rate restructuring; opportunities for shared facilities; government
structure options, including advantages and disadvantages of consolidation or
reorganization of service providers; evaluation of management efficiencies; and, local
accountability and governance. The four SOI determinations are present and planned
land uses in the area; present and probable need for public facilities and services in the
area; present capacity of public facilities and adequacy of public services; and, existence
of any social or economic communities of interest in the area. Finally, Ms. Sedecki
summarizes the service review determinations and SOI recommendations for each of
the cities and special districts.

The Chairperson determines that there are no speakers from the public and
orders that the hearing be closed.

On motion of Commissioner Wilson, seconded by Commissioner LeZotte, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that the Final
Report on South and Central Santa Clara County Service Review and SOI Update be
adopted with the necessary revisions; that Resolutions be adopted for service review
determinations for each agency; that Resolutions be adopted for SOI and
determinations for each of the cities and special districts; that CEQA determinations be

adopted; and, that staff be directed to distribute the Final Report to all affected agencies.

7. RESPONSE TO THE 2005/2006 CIVIL GRAND JURY REPORT ENTITLED,
“INDPENDENT SPECIAL DISTRICTS - OVERSIGHT FAR SHORT”

Ms. Palacherla reports that on June 2, 2006, the Santa Clara County Civil Grand
Jury released a report entitled, “Independent Special Districts — Oversight Falls Short.”
The report includes a study of four independent special districts, namely, Loma Prieta
Resource Conservation District, Guadalupe Coyote Resource Conservation District,
Saratoga Cemetery District, and South Santa Clara Valley Memorial District. She
indicates that the report covers the current level of oversight provided to these districts,
particularly whether that level of oversight is sufficient to promote the efficient
operation and evolution of the special districts. The report contains two findings and
one recommendation directed to LAFCQO. Staff has prepared the proposed responses to
these two findings and one recommendation. She advises that the County, one of the
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independent special districts mentioned, and the Santa Clara County Special Districts
Association will respond to the other parts of the Grand Jury Report. She informs that
the Chair of the Special Districts Association concurs with the draft LAFCO response.

On Grand Jury report Finding No. 1, Ms. Palacherla recommends that the
Commission partially agree with the finding, explaining that since special districts are
separate government agencies governed by their principal acts, LAFCO does not have
jurisdiction over their day-to-day operations and management. Special districts are
autonomous and are directly responsible to their constituents for their financing,
operations and governance. LAFCO’s role is focused on aspects that have relevance to
growth and development in the area, governance structure, boundary and service
provision issues. However, she recommends agreement with Grand Jury finding that
there is a need to increase public awareness of special districts within the County. She
explains that some districts provide very specific type of service to a specific part of the
community. She recommends that the response provide examples of how LAFCO is
working to increase visibility of special districts, such as providing information on the
LAFCO website and in initiating the service reviews.

On Grand Jury report Finding No. 2, she proposes to disagree with the finding,
explaining that LAFCO, through the service reviews, is looking into special districts and
is gathering more information. She adds that while service reviews do not include a
management audit, they examine the pros and cons of alternate government structure
options, the reason for continued existence of special districts, and determine whether
there are alternate government structure options that could result in more efficient
provision of service. For instance, through LAFCO’s Countywide Fire Protection
Service Review, several issues have been identified relating to the provision of fire
services in the County, alternative solutions have been identified, and the pros and cons
of alternative solutions have been determined. One alternative found was the
dissolution of Saratoga Fire District. She likewise cited the Countywide Water Service
Review report which contained an analysis and government structure options that
consider dissolution of two resource conservation districts. LAFCO has to adopt the

SOIs and take action in the future. She explains that LAFCO, members of the public or
6
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any public agency may initiate action with LAFCO relating to government structure
options identified in the service reviews.

Relating to Grand Jury report Recommendation No. 2, Ms. Palacherla advises
that the Commission disagree with the recommendation, stating that it is not the role of
LAFCO to conduct management or performance audits nor fiscal evaluations. She
explains that LAFCO’s role is to promote efficient provision of services, and logical and
orderly growth and development. In addition, she proposes that the response inform
the Grand Jury that LAFCO will continue with, and complete the service reviews and
SOIs for cities and special district by January 1, 2008 as required by state law.

In response to an inquiry by Commissioner Howe, Ms. Kretchmer advises that
she has reviewed the draft responses to the Grand Jury Report and states that if the
proposed responses are adopted, the Commission would fully meet the requirements of
the Grand jury.

Commissioner Wilson comments that the response clearly sets forth the role of
LAFCO. On the first sentence of the response to Recommendation No. 2, she proposes
to add a period after the word “Disagree.”

Libby Lucas, resident of Los Altos, proposes to remove all statements relating to
dissolution of resource services districts, stating that these are state and federal agencies
funded by the U.S. Department of Agriculture and are providing specialized services to
farmers.

On motion of Commissioner Howe, seconded by Commission Wilson, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that the
response to the Santa Clara County Civil Grand Jury Report entitled, “Independent
Special Districts — Oversight Falls Short” be approved, as amended; and, staff be
directed to forward the response to the Presiding Judge of the Santa Clara County
Superior Court and the Foreperson of the 2005/2006 Civil Grand Jury.

8. UPDATE ON CITIES’ ISLAND ANNEXATION EFFORTS
Ms. Noel reports that island annexations have been completed in Los Altos and

Morgan Hill, and are being pursued in Saratoga, Cupertino, Monte Sereno and
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Mountain View. She adds that the County has provided maps and legal descriptions for
15 of the 24 islands identified by San Jose City Council for Phase I island annexations.
She advises that the City has indicated that it would annex 15 islands in September 2006
and 9 islands in November 2006. Staff has received mapping request forms from
Campbell for their three remaining islands. Milpitas is likewise expected to annex one
of their remaining islands. Campbell and Milpitas plan to complete their annexations
by the end of the year.

Ms. Noel also advises that Assembly Bill 2223 (Salinas), which extends the
streamlined annexation sunset date to January 1, 2014, is currently with the State Senate
Committee on Appropriations. The last day for the Governor to sign or veto bills passed
by the legislature is September 30, 2006.

In response to an inquiry by Commissioner Wilson, Ms. Palacherla advises that
Morgan Hill has completed an initial study on the proposed Holiday Lake Estate’s
sewer extension and found that a more extensive study is needed. The City has
requested the County and Santa Clara Valley Water District for assistance to fund this
study. Currently, one option is a formation of an assessment district; however, decisions
have to be made on who would take the lead, the formation process to be taken, and the
source of funds to do that.

On motion of Commissioner LeZotte, seconded by Commissioner Howe, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that the report
be accepted relating to island annexation efforts.

9. UPDATE ON DEVELOPMENT OF LAFCO’S AGRICULTURAL
MITIGATION POLICIES

Ms. Noel advises that staff is developing draft agricultural mitigation policies for
the Commission’s consideration and approval. Staff expects to send a draft of proposed
mitigation policies to cities, the County, special districts, and to interested parties and
individuals for their review and comment. Staff plans to hold a workshop on the draft
mitigation policies by the end of August 2006 to discuss it further and to take comments
from affected agencies and interested parties. An additional period of time will be

provided following the workshop to allow submittal of further written comments. Staff
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will develop a revised set of policies for the Commission’s consideration and potential
approval at the noticed public hearing on October 11, 2006.

In response to an inquiry by Commissioner Howe, Ms. Palacherla advises that
copies of the draft mitigation policies will be provided to the commissioners and
alternate commissioners.

On motion of Commissioner Howe, seconded by Commissioner LeZotte, it is
unanimously ordered on 4-0 vote, with Commissioner Alvarado absent, that report be
accepted relating to proposed LAFCO's agricultural mitigation policies.

10. CALAFCO ANNUAL CONFERENCE

In response to an inquiry by Commissioner Howe, Commissioner Wilson states
that she will attend the CALAFCO Annual Conference. In response to an inquiry by
Commissioner Wilson, Ms. Kretchmer advises that there is nothing inappropriate in
being both a member of the CALAFCO Board of Directors and a voting delegate of
Santa Clara County LAFCO.

On motion of Commissioner Howe, seconded by Commissioner Gage, it is
unanimously ordered on 3-0 vote, with Commissioner Alvarado absent and
Commissioner Wilson abstaining, that Commissioner Wilson be designated as the
voting-delegate to the 2006 CALAFCO Annual Conference.

11. COMMISSIONERS’ REPORTS

In response to an inquiry by Commissioner Howe, Ms. Palacherla advises that
staff will send out information on the North and West County Service Review by the

end of August 2006.

12.  WRITTEN CORRESPONDENCE

There is no written correspondence.
13. NEWSPAPER ARTICLES
There are no newspaper articles.
14. PENDING APPLICATIONS / UPCOMING PROJECTS

There is no report on pending applications or upcoming projects.
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12. ADJOURN

Chairperson Gage welcomes Alternate Commissioners Trumbull and Velasco
and invites them to continue to attend the meetings of the Commission.

On order of the Chairperson, there being no objection, the meeting is adjourned
at 2:01 p.m.

The next regular LAFCO meeting is scheduled to be held on Wednesday,
October 11, 2006 at 1:15 p.m. in the Chambers of the Board of Supervisors, County

Government Center, 70 West Hedding Street, San Jose, California.

Donald F. Gage, Chairperson
Local Agency Formation Commission

ATTEST:

Emmanuel Abello, LAFCO Clerk
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==LAFCO ' ITEM No. 4.1

Local Agency Formation Commission of Santa Clara County

REPORT OF THE EXECUTIVE OFFICER

Type of Application: Annexation to the Cupertino Sanitary District

Designation: CUPERTINO SANITARY DISTRICT - Pike Road No. 3 (Lands of Ceppos/Head)
Filed By: Landowner Petition (100% Consent)
Support By: Cupertino Sanitary District, per Resolution No. 1174 Dated 9/6/2006

LAFCO Meeting Date:  October 11, 2006 (Agenda Item # 4.1)

1. REVIEW OF PROPOSAL:

a. Acreage and Location of Proposal:

The proposal consists of approximately 2.19 acres on Pike Road in the City of Saratoga. The 2 affected
Assessor Parcel Numbers are: 503-30-022, and 503-30-023.

b. Proposal is: o Inhabitated e Uninhabited
c. Are boundaries Definite and Certain? ® Yes o No
d. Does project conform to Sphere of Influence? ® Yes o No
e. Does project create island, corridor or strip? o Yes o No
f. Does project conform to road annexation policy? e Yes o No
g. Does project conform to lines of assessment? ® Yes 0 No

If no, explain
h. Present land use: Single Family Residential.
i. Proposed land use: No Change
j. Involves prime agricultural land or Williamson Act land? No

2, ENVIRONMENTAL REVIEW:
The proposal is categorically exempt from the provisions of CEQA pursuant to CEQA Class 19, Section
15319 (b), and Class 3, Section 15303 (a) and (d).

3. SUGGESTED CONDITIONS OR OTHER COMMENTS:
See Exhibit C.

4, PROTESTS:
None

5. RECOMMENDATIONS:

1. Approve annexation to the Cupertino Sanitary District of area depicted in Exhibit A & B and
subject to terms and conditions as described in Exhibit C.

2. Waive protest proceedings.
3. Take CEQA action as recommended in the LAFCO Analyst Report (Attachment 1)

By: /{WMW Date: /G}/ 4/(/0 &

Ne9ﬁma Palacherla, Executive Officer

70 West Hedding Street » 11th Floor, East Wing = San Jose, CA 95110 = (408) 299-5127 = (408} 295-1613 Fax » www santaclara.lafco.ca.gov
COMMISSIONERS: Blanca Alvarado, Don Gage, John Howe, Linda J. LeZotte, Susan Vicklund Witson EXECUTIVE OFFICER: Neelima Palacherla



HE L AFCO ITEM No. 4.1
HER ATTACHMENT 1

Local Agency Formation Commission of Santa Clara County

Date prepared: October 2, 2006
Hearing Date: October 11, 2006

To: Local Agency Formation Commission of Santa Clara County
From: Dunia Noel, LAFCO Analyst ;K}t

Subject: Cupertino Sanitary District Annexation 2006- Pike Road No. 3 (Lands of
Ceppos/Head)

Recommended Environmental Action:

Approve Categorical Exemption. The project is categorically exempt from the
requirements of CEQA.

Reasons for Recommendation:

The project is exempt under CEQA Class 19, Section 15319 (b); and Class 3, Section
15303 (a) and (d) that states:

Section 15319 (b): Annexation of individual small parcels of the minimum size for
facilities exempted by Section 15303, New Construction or Conversion of Small
Structures.

Section 15303: Class 3 consists of construction and location of limited numbers of
new, small facilities or structures, installation of small new equipment and
facilities in small structures...The number of structures described in this section
are the maximum allowable on any legal parcel. Examples of this exemption
include, but are not limited to:

(a) One single-family residence or a second dwelling unit in a residential zone.

(d) Water main, sewage, electrical, gas, and other utility extensions, including
street improvements of reasonable length to serve such construction.

Background

The Cupertino Sanitary District proposes to annex 2 parcels that total approximately 2.19
acres. The properties are located on 14550 and 14220 Pike Road in the City of Saratoga.
The annexation area consists of Assessor Parcel Numbers 503-30-022, and 503-30-023. -

The annexation to the District is proposed in order to provide sewer service to two
existing single-family residences and in order to allow each property owner to abandon
their existing septic system. According to the District, sewer service will be provided via
installation of 2 private sanitary sewer street laterals per Cupertino Sanitary District

70 West Hedding Street = 11th Floor, East Wing = San Jose, CA 95110 = (408) 299-5127 = {408) 295-161 3 Fax = www santaciara.lafco.ca.gov
COMMISSIONERS: Blanca Alvarado, Don Gage, John Howe, Linda J. LeZotte, Susan Vicklund Wilson EXECUTIVE OFFICER: Neelima Palacherta



standards. Both of the laterals will connect to the existing sanitary sewer main that is

located in the vicinity of Perata Court. The owners of Assessor Parcel Number 503-30-
023 have granted the owners of Assessor Parcel Number 503-30-022 a private sanitary
sewer easement in order to allow them to connect to the District’s existing sewer main.

Regarding the annexation into the Cupertino Sanitary District, the 2 parcels are all
currently zoned by the City of Saratoga as HR (Hillside Residential) with a 2-acre
minimum lot size, based on the slope of the property. The affected parcels are not eligible
for further subdivision due to their size. Further development of the two parcels would be
subject to the City of Saratoga’s Zoning Ordinance. Both parcels are located inside of the
City of Saratoga’s Urban Service Area Boundary and the Sphere of Influence Boundary.
The entire area is also located within Cupertino Sanitary District’s Sphere of Influence
Boundary. The proposed annexation to the Cupertino Sanitary District is thus exempt
from CEQA because this special district annexation meets the requirements of the Class
19 and Class 3 exemptions.

2 10/4/2006

S:\Lafco\LAFCO\CEQA Review\CEQA Staff Reports\Special District A i upertit 2006({Pike Road #3)Analyst.doc




ITEM No. 4.1
EXHIBIT A
EXHIBIT A

ANNEXATION TO THE CUPERTINO SANITARY DISTRICT
PIKE ROAD NO. 3
LANDS OF CEPPOS AND HEAD

APN 503-30-022 AND -023

All of that real property situate in the City of Saratoga, County of Santa Clara, State of
California, being a portion of Section 2, Township 8 South, Range 2 West, MDBM
described as follows:

BEGINNING at a point in the present boundary line of the Cupertino Sanitary District as
established by the annexations entitled "Saratoga Hills No. 10”, filed for record on May
21, 1975 in Book B421 of Official Records at pages 461 through 468, Santa Clara
County Records and “Saratoga Hills No. 23" filed for record on March 25, 1980 in Book
F223 of Official Records at pages 705 through 711, Santa Clara County Records said
point being the Southeasterly corner of the proposed private street as shown on that
certain Parcel Map for Donald A. Perata, filed for record in Book 324 of Maps at page 38
Santa Clara County records and lying along the Southerly line of that 30.744 acre parcel
of land from Winzeler to Pike transferred by deed recorded February 13, 1935 in Book
720 of Official Records at Page 183, Santa Clara County Records distant thereon
S67°40°00"W 324.55 feet from the Southwesterly corner of that certain parcel of land
described in the deed from Pike to Bishop recorded in Book 2762 of Official Records at
page 232 Santa Clara County Records;

Course 1: thence proceeding along the Easterly boundary of said private street and said
boundary of the Cupertino Sanitary District as established by said annexation entitied
"Saratoga Hills No. 10" N6°41'30"E 414.47 feet to the Southwesterly corner of Parcel A
as shown on the aforementioned Parcel Map;

Course 2: thence leaving said Easterly line of said private street and continuing along
the present boundary of the Cupertino Sanitary District S83°23'20”E 283.60 feet to the
Southeasterly corner of said Parcel A;

Course 3: thence leaving said boundary and proceeding S6°41’30"W 257.40 feet to a
point in the Southerly line of said lands of Winzeler to Pike;

Course 4: thence proceeding along said Southerly line of Winzeler to Pike and along a
portion of the boundary of the aforementioned annexation “Saratoga hills No. 23”
S67°40°00"W 324.55 feet to the point of BEGINNING.

Containing 2.19 acres more or less and being all of the Lands shown on the Record of
Survey recorded in Book 92 of Maps at page 26, Santa Clara County Records.

Rey. 9-19-06
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ITEM No. 4.1

EXHIBIT C

TERMS AND CONDITIONS FOR ANNEXATION
TO CUPERTINO SANITARY DISTRICT

The annexation shall be subject to the following terms and conditions:

1.

In the event that pursuant to rules, regulations or ordinances of the District, as now or
hereafter amended, the District shall require any payment of a fixed or determinable amount
of money, either as a lump sum or in installments, for the acquisition, transfer, use or right of
use of all or any part of the existing property, real or personal, of the District, such payment
will be made to the District in the manner and at the time as provided by the rules, regulations
or ordinances of the District as now or hereafter amended.

. Upon and after the effective date of said annexation, the Property, all inhabitants within such

Property, and all persons entitled to vote by reason of residing or owning land within the
Property shall be subject to the jurisdiction of the District, shall have the same rights and
duties as if the Property had been a part of the District upon its original formation, shall be
liable for the payment of principal, interest and any other amounts which shall become due
on account of any outstanding or then authorized but thereafter issued bonds, including
revenue bonds, or other contracts or obligations of the District and shall be subject to the
levying or fixing and collection of any and all taxes, assessments, service charges, rentals or
rates as may be necessary to provide for such payment; and shall be subject to all of the rates,
rules, regulations and ordinances of the District, as now or hereafter amended.

. Prior to the issuance of any District permits the owner of parcel described in Grant Deed filed

for record Santa Clara County Records, June 11, 2003, Document No. 17102723, shall grant
a permanent private sanitary sewer easement for benefit of parcel described in Grant Deed
filed for record Santa Clara County Records, June 5, 2001, Document No. 15708850. The
sanitary sewer easement for the installation, maintenance and repair of the sanitary sewer
lateral serving parcel identified by Document No. 15708850.
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LAFCO Meeting

Date: October 11, 2006
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Dunia Noel, LAFCO Analyst ,291,
SUBJECT: LAFCO’S AGRICULTURAL MITIGATION POLICIES
‘ Agenda ltem #5
FOR INFORMATION ONLY

No final action on the policies will be taken.

DEVELOPMENT OF DRAFT AGRICULTURAL MITIGATION POLICIES

Background

In February, LAFCO held a planning workshop that included a presentation by
the Deputy County Agricultural Commissioner on Agriculture in Santa Clara
County and LAFCO discussed it's role in preserving agricultural lands. LAFCO,
at its April 2006 meeting, directed staff to draft agricultural mitigation policies
for LAFCO proposals that would result in the conversion of prime agricultural
lands to urban uses in order to ensure that LAFCO’s agricultural mitigation
expectations and requirements are clear to applicants, cities, special districts and
affected property owners. Staff was directed to prepare the policies for the
Commission's consideration and approval in the Fall of 2006.

Review and Comment on Draft Policies

The Draft Agricultural Mitigation Policies (See Attachment A for the Draft
Policies and the cover letter) were circulated to cities, special districts, the
County, environmental groups, farming interests and other interested parties
and individuals on August 14, 2006, for review and comment. The Draft Policies
were also posted on the LAFCO web site. A workshop was held on August 28
to discuss the Draft Policies and take comment. Staff from several cities, special
districts, the County, as well as representatives from conservation groups and
local developers attended the workshop. (See Attachment B for list of workshop
attendees)

As of this date, we have received written comments on the Draft Policies from
the following agencies, organizations, and individuals:

1. City of Gilroy (3 letters)
2. City of Morgan Hill (1 letter and 1 staff report)

70 West Hedding Street = 11th Floor, East Wing = San Jose, CA 95110 = [408) 299-5127 = (408) 295-1613 Fax = www santaclara lafco.ca.gov
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3 City of San Jose

4 City of Sunnyvale

5. Committee for GreenFoothills

6. Friends of the Coyote Valley Greenbelt (FROG)

7 Greenbelt Alliance

8 Santa Clara Valley Audubon Society

9. Save Open Space Gilroy

10.  Bingham McCutchen, LLP (representing prospective project)
11.  Home Builders Association of Northern California

12.  Jim Foran (personal views, not endorsed by the OSA)

13.  Coyote Housing Group, LLC

14.  Midpeninsula Regional Open Space District

15.  W. Rocke Garcia, Blackrock

16.  Patrick Congdon, (personal views, not endorsed by OSA Board)

Copies of all of the above comment letters are included in Attachment D. Staff
has met with and/or has had telephone conversations with several of these
groups and individuals to further discuss and address issues.

Request for Additional Time to Review and Comment and Address Issues

One of the greatest concerns expressed by affected agencies at the workshop was
the proposed timeline for adopting the Draft Agricultural Mitigation Policies.
Affected agencies and several stakeholders requested additional time to review
the policies in order to provide thoughtful comments to LAFCO and its staff.
Since the August workshop, LAFCO staff has received many comment letters,
some of which identify issues that require further consideration by LAFCO staff.
Therefore, this report is for information only and not for Commission action.
This will allow affected agencies and stakeholders additional time to provide
comments and to allow LAFCO staff additional time to consider and address
agency and stakeholder concerns.

Provided below is a discussion of the Draft Policies and some of the concerns
and questions that have been raised regarding these policies.

GENERAL POLICIES

Description of Proposed Draft Policy

Existing LAFCO policies require mitigation for the loss or conversion of
agricultural lands. The proposed policies establish minimum criteria and
standards for providing agricultural mitigation for LAFCO proposals in order to
make LAFCO’s expectations and requirements clear to affected property owners,
cities, other local agencies and the public. The purpose of the proposed policies is
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to ensure that impacts to agricultural lands are mitigated and that mitigation
results in the permanent preservation of agricultural lands.

LAFCO will use these proposed policies to evaluate if the agricultural mitigation
proposed by the applicant is adequate. Therefore, in addition to meeting the
city’s or other local agency’s mitigation requirements, a LAFCO proposal must
be consistent with LAFCO’s mitigation policies. Policies #3 and #4 encourage
cities to adopt citywide mitigation policies consistent with LAFCO’s mitigation
policies and encourage property owners and cities/agricultural conservation
agencies to work together on developing mitigation measures and programs that
that would be consistent with LAFCO Policies.

All LAFCO proposals that involve or impact prime agricultural lands must
provide adequate and appropriate mitigation. Although this policy would apply
to any type of LAFCO proposal involving agricultural lands, typically, such
LAFCO proposals will involve USA expansions.

Questions and Concerns about Proposed Draft Policy

1. Why is it important to preserve agricultural lands in Santa Clara
County?
See Attachment E.

2. How do the Draft Policies relate to LAFCO’s existing policies on
agricultural preservation?

LAFCO will use the agricultural mitigation policies in conjunction with other
existing LAFCO policies when reviewing boundary change proposals. One of
LAFCQ's primary mandates is to preserve and protect agricultural lands and
therefore LAFCO'’s existing policies discourage the conversion of agricultural
lands. According to existing LAFCO policies and state law, LAFCO must
consider if the proposed conversion of agricultural lands is premature, if there
are other non-agricultural lands suitable for development, if infill opportunities
have been exhausted, if all significant vacant land within the existing boundaries
has been developed, if the proposal adversely affects other agricultural lands etc.,
along with several other factors relating to service provision and logical and
orderly growth and development. Once these considerations have been
evaluated and if there still is a need to expand into agricultural lands, then
LAFCO will require that mitigation for the conversion of the agricultural lands
be provided as per the standards set forth in Agricultural Mitigation Policy. By
requiring mitigation for conversion of agricultural lands, LAFCO is helping
ensure that other agricultural lands remain in agricultural use.
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2. What is LAFCO'’s authority under the Cortese Knox Hertzberg Local
Government Reorganization Act of 2001 (CKH Act) to require agricultural
mitigation? — AND - How would LAFCO’s agricultural mitigation
requirements be considered in the CEQA process?

One of the essential purposes of LAFCO, as mandated by the CKH Act, is the
preservation of agricultural lands. LAFCO must balance the need for growth and
development with its mandate for preserving agricultural lands. The CKH Act
mandates that each LAFCO develop written policies and procedures that
address the protection of agricultural lands. The requirement of implementing
protections for other agricultural lands, as mitigation for allowing development
of agricultural lands is one way of fulfilling its mandate while striking a balance
between the need for growth and agricultural preservation. The proposed
Agricultural Mitigation Policies will enable LAFCO to better consider proposals
involving conversion of agricultural land. Existing LAFCO policies require
mitigation when a LAFCO proposal involves conversion of agricultural land. The
proposed policies provide more guidance and set minimum standards and
criteria for the required mitigation.

Agricultural mitigation is a tool that local governments (cities, counties and
LAFCOs) commonly use to protect farmland and to maintain the economic
viability of agriculture. LAFCO is required to protect agricultural lands.
Agricultural mitigation is a tool that LAFCO will use where appropriate, as a
way to meet its mandate of preserving agricultural lands and preventing their
premature conversion.

LAFCO’s Draft Agricultural Mitigation Policies will assist LAFCO in preparing,
reviewing and commenting on environmental documents. The Policies will help
to ensure that LAFCO's concerns and expectations are considered upfront in the
environmental review process and in environmental documents prepared by
cities and consultants.

3. Can LAFCO condition approval of proposals on provision of agricultural
mitigation? Would LAFCO be regulating landuse by applying such
conditions?

The CKH Act grants LAFCO the power “to review and approve or disapprove
with or without amendment, wholly, partially or conditionally,” a request for a
change in boundary. Govt. Code §56375(a). Furthermore, the CKH Act allows
LAFCO to conditionally approve a proposal “upon the acquisition,
improvement, disposition, sale, transfer or division of any property real or
personal”. Govt. Code §56886(h). The agricultural mitigation conditions relate to
transfer of real property and therefore fall within the authority granted to
LAFCO.
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The CKH Act however, prohibits LAFCO from applying conditions that “would
directly regulate land use, density or intensity, property development or
subdivision requirements.” Govt. Code §56375 (a). Direct regulation of land use
generally occurs through the adoption of general plans or specific plans, zoning
designations and subdivision requirements. The Draft Policies do not require
LAFCO to impose a particular land use designation on any property; the policies
simply require the permanent protection of lands that are already planned or
designated for agriculture. The policies provide for three alternatives through
which such mitigation may be fulfilled including purchase and transfer of fee
title or purchase and transfer of conservation easement or payment of in-lieu
fees. Like most LAFCO decisions or actions, the agricultural mitigation
conditions may influence or impact land use but they do not directly regulate
land use.

4. Has LAFCO completed a nexus study under the Mitigation Fee Act?

LAFCQ’s Draft Agricultural Mitigation Policies do not establish a mitigation fee
and therefore LAFCO is not subject to the Mitigation Fee Act. The payment of an
in-lieu fee to an agricultural entity is one of three identified options for
mitigating for the conversion of prime agricultural lands. Under the Draft
Policies, property owners and cities are free to meet this condition through one
or more of the three options. Cities and agricultural conservation agencies are
also free to establish their own agricultural mitigation fees consistent with
LAFCQO’s Policies.

DEFINITION OF PRIME AGRICULTURAL LANDS

Description of Proposed Draft Policy

Policy #5 defines prime agricultural lands based upon local conditions. The
proposed definition consists of the CKH Act’s definition of prime agricultural
land as well as all categories of farmland designated on the State Department of
Conservation’s (DoC) “Important Farmland Map” dated 2004 (see Attachment C)
including “Prime”, lands of “Statewide Importance”, “Unique Farmland” and
lands of “Local Importance”. The CKH Act’s definition includes those farmlands
that are currently not irrigated, as long as irrigation is possible. The farmlands
depicted on the DoC’s map for the most part, correspond with the CKH Act’s
definition and include farmlands that are considered to be important at the local
level. The DoC’s map provides a quick visual guide to the location of agricultural
lands in the county. Given the rapid rate of conversion of farmland and the small
quantity of remaining farmland in Santa Clara County, the Draft Policies do not
use size/acreage as a factor to determine the importance of farmland for

mitigation purposes.
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Questions and Concerns about Proposed Draft Policy

1. Why is LAFCO not using the Land Evaluation Site Assessment Model
(LESA) to determine whether an application requires agricultural
mitigation?

The California LESA Model is a point-based approach for rating the relative
importance of agricultural land resources based upon specific measurable
features and was developed in order to provide agencies with an optional
methodology to ensure that significant effects on the environment of agricultural
land conversions are quantitatively considered in the environmental review
process. Neither LAFCO, nor cities are required to use the California LESA
Model.

Although agricultural resources, and the agricultural economy can vary from
county to county and vary over time, the California LESA Model uses a
stationary, one-size fits all, approach to rating the relative importance of
agricultural land resources. The Model favors larger sites that are located away
from urban development.

According to the 2002 Census of Agriculture, 40% of all farms in Santa Clara
County are 1 to 9 acres in size and the median size for a farm in Santa Clara
County is 11 acres. In many urban counties, there is also a trend towards small
size farms that focus on specialty crops that are located at the urban edge. These
farms often market directly to clients (e.g. restaurants, people participating in
community supported agriculture programs etc.) located in nearby urban
centers.

Staff believes that the current California LESA Model is not an appropriate tool
for rating the relative importance of agricultural land resources in Santa Clara
County. The California LESA Model may have some usefulness in Santa Clara
County if it were refined and calibrated to address local agricultural conditions
and trends. A national survey on the use of the LESA Model found that over 200
jurisdictions (cities, states, and LAFCOs) have developed local LESA
methodologies for this very reason.

2. Why is LAFCO'’s definition of prime farmland so broad and why is it not
based on a minimum acreage?

The Draft Policy includes a definition for prime agricultural land. The definition
consists of the Cortese Knox Hertzberg Act’s (CKH Act’s) definition of prime
agricultural land and as well as lands that are designated “Prime” or lands of
“Statewide Importance” or “Unique Farmland” or lands of “Local Importance”
as shown by the State Department of Conservation on the “Important Farmland
Map” dated 2004. This definition consists of the various types of farmland
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present in Santa Clara County that are considered to be important at the state
level and important to the local economy.

According to the California Department of Conservation, between 2002 and 2004,
nearly 1000 acres of important farmland in Santa Clara County was converted to
urban development. Once farmland is converted to urban development it is
unlikely it will ever return to farming. Therefore, the Draft Policy considers the
loss of any amount of farmland to be important and requires that loss to be
mitigated.

3. Does LAFCO require applications involving grazing lands to mitigate for
the loss of grazing lands?

As mentioned above, the Draft Policies include a definition for prime agricultural
lands that is partly derived from the CKH Act’s definition of prime agricultural
land. The CKH Act definition of prime agricultural land includes “land that
supports livestock used for the production of food and fiber and that has an
annual carrying capacity equivalent to at least one animal unit per an acre as
defined by the United State Department of Agriculture in the “National Range
and Pasture Handbook.” Under this definition, an acre of grazing land would
need to produce sufficient forage to sustain one mature cow of approximately
1,000 pounds and a calf as old as six months, or their equivalent, for an entire
year.

We anticipate that the applicability of Policy #5d will be extremely limited in
Santa Clara County. This definition typically applies to mild winter areas in the
United States with sufficient rainfall throughout the year to create highly-
productive grazing lands. However, these climatic conditions do not exist in
Santa Clara County. In this region, most livestock grazing occurs on hillsides
and other non-irrigated rangelands surrounding the valley floor. Typical annual
carrying capacity of local rangeland can vary from 12 acres per animal unit on
productive grasslands up to 30 acres or more per animal unit in areas with dense
trees and brush.

In order to meet the Policy #5d definition in Santa Clara County, such grazing
lands would typically have to be irrigated pasture land not already designated as
prime agricultural land under Policy #5a, #5b, #5c, #5e, or #5f. Data maintained
by the Santa Clara County Department of Agriculture indicates this particular
definition may have little applicability in Santa Clara County.

MITIGATION REQUIREMENTS

Description of Proposed Draft Policy

Policy #6 specifies how much and what type of mitigation must be provided
when a proposal involves conversion of agriculture land. The proposed policy
establishes a minimum standard for mitigation at a 1:1 ratio (i.e., 1 acre of land
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must be preserved for every acre that is converted to non-agriculture use).
Although this ratio does not fully mitigate for the conversion of agricultural
land, since in effect it only preserves 50% of the land, a 1:1 ratio is considered
reasonable and is most commonly used. The policy provides three options for
how the mitigation may be provided:

* Purchase and transfer agricultural land
* Purchase and transfer of agricultural conservation easements
* Payment of in-lieu fees

A city may choose to adopt a higher mitigation ratio to encourage or discourage
the use of one or more of the mitigation options, as long as it meets the 1:1
requirement.

Polices # 7 and #8 specify where the mitigation must be provided. In order to
obtain the most effective mitigation, the policy requires the mitigation to be
provided within Santa Clara County and located in an area planned for
agriculture that are likely to be threatened by future development. It is also
recommended that the mitigation lands should help define a permanent / stable
urban-agricultural edge. The intent of this policy is to encourage mitigation to
occur on lands that are likely to be developed in the near future rather than
preserving less threatened agricultural lands located far from the city boundary.
Further refinement of this policy is necessary.

Policy #9 deals with LAFCO proposals that impact adjacent agricultural lands
and that would induce the premature conversion of adjacent agricultural lands.
The policy requires the cities to adopt certain measures, such as requiring
establishment of buffers at the time of its land development process, adopting
right to farm ordinances and developing programs to enhance awareness of
agriculture and to promote the viability of agriculture.

Questions and Concerns about Proposed Draft Policy

1. Why do the Draft Policies require that agricultural mitigation occur at a
1:1 ratio and not at a higher or lower mitigation ratio?

It has been suggested that LAFCO's policies should allow limited flexibility in
the ratio to promote quality mitigation. It has also been suggested that higher
ratios are not financially feasible in Santa Clara County given the high land costs.

The 1:1 mitigation ratio is a minimum mitigation ratio and is a common
agricultural mitigation ratio used throughout California and in many other
states. Even with a 1:1 agricultural mitigation ratio, the impact is only partially
reduced (i.e. net effect is a 50% loss of farmland).

The City of Davis is the only jurisdiction in California (that we are aware of)
which requires a higher agricultural mitigation ratio (2:1 is required) than 1:1.
According to Mitch Sears, City of Davis Open Space Planner, the City of Davis
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recently increased its agricultural mitigation ratio from 1:1 to 2:1 in order to get
closer to true mitigation because any conversion of farmland is by default a loss
of farmland. It has also been suggested that in the real world, mitigations are not
perfect, programs and easements are often violated, or simply become infeasible
and that an agricultural mitigation ratio should be a little higher (1.2:1) than 1:1
to account for the possibility of failure. Wetland restoration mitigations typically
use 2:1 or 3:1 to address this very concern.

The Draft Policies set a minimum standard (1:1) for agricultural mitigation ratios
and cities are free to establish higher mitigation ratios in their own citywide
agricultural mitigation policies.

2. Why don’t the Draft Policies include language favoring the use of fee title
acquisitions to agriculture conservation easements as a form of
agricultural mitigation?

It is our understanding that there are pros and cons to each of these options.
According to some, fee title acquisitions (with subsequent leases to farmers) may
be somewhat more expensive but will provide greater public benefit, such as
providing greater assurance that the protected lands will actually be used for
productive farming, enabling agricultural practices that are more friendly to
wildlife, allowing future recreational trail development and creating the
opportunity to combine adjacent small parcels to create larger parcels that may
better meet the needs of farmers.

Others have indicated that the ideal form of agricultural mitigation would be the
acquisition and transfer of agricultural conservation easements because the
farmer would continue to own the land and therefore the farmer would be more
inclined to employ measures that support the long-term agricultural use of the
property. However, as a lessee, the farmer may have less of an incentive to
employ measures that support the long-term agricultural use of the property,
such a purchasing expensive but necessary farming equipment or farming
certain crops that have a long maturity period.

The Draft Policies do not indicate a preference toward any form of mitigation.
The Draft Policies also encourage cities with potential LAFCO applications
involving or impacting agricultural lands to adopt agricultural mitigation
policies that are consistent with the LAFCO Policies. Cities are free to indicate in
their own agricultural mitigation policies a preference or requirement for certain
forms of agricultural mitigation, such as fee title acquisition. Similarly, cities are
free to provide incentives to encourage the use of specific forms of agricultural
mitigation. For example, a city could set an agricultural mitigation ratio of 1:1 for
fee title acquisitions and 2:1 for other types of mitigation or a city could set an
agricultural mitigation ratio of 2:1 for in lieu fees and 1:1 for other mitigation
methods.
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3. How can one establish that agricultural mitigation lands are “threatened
| impacted in reasonably foreseeable future”. ~AND- Why does or doesn’t
LAFCO require agricultural mitigation to occur on lands that are close to
the proposed development?

Based on the comments received, there seems to be some confusion as to the
criteria for location of appropriate mitigation lands. Some believe that true
agricultural mitigation can only occur when it results in preservation of
agricultural lands that are likely to be developed by a city in the near future.
These agricultural lands would typically be located at or near the immediate
urban edge. Others have expressed concern about being required to locate
mitigation lands at the immediate urban edge because of the high costs of
acquiring easements or fee title on those lands.

The intent of this policy is to encourage mitigation to occur on lands that are
likely to be developed in the near future rather than preserving less threatened
agricultural lands located far from the city boundary. LAFCO Staff will clarify
this criterion in the Revised Draft Policies.

4. What do the Draft Policies mean when they say an agricultural “buffer’s
size, location and allowed uses must be sufficient to minimize conflicts
between the adjacent urban and agricultural uses?” ~AND- Why require
agricultural buffers on adjacent agricultural lands if they are going to
eventually be developed?

Agricultural buffers are well defined areas located between non-agricultural
development and agricultural land. An agricultural buffer is a tool used to help
preserve the integrity of an agricultural area by minimizing conflicts between
adjacent urban and agricultural uses. The purpose of an agricultural buffer is to
shield agricultural operations from the effects of development and to protect
development from the effects of agricultural operations. Agricultural buffers
may be as small as a stand of trees, or as wide as 200 yards. In order to provide
flexibility to cities and landowners, the Draft Policies do not define or set specific
requirements for an agricultural buffer. Cities are free to set their own specific
requirements for agricultural buffers or other methods to minimize potential
conflicts between the proposed urban development and adjacent agricultural
uses.

An ideal location for an agricultural buffer would be adjacent to well-defined
agricultural preservation areas. However, buffers may be necessary to prevent
the premature conversion of agricultural land in the short term and to allow for
the continued farming on those lands. Therefore, it is appropriate to buffer
existing agricultural areas from adjacent urban development in order to maintain
an environment that supports the continued and potential use of these
agricultural lands.
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5. What are some examples of city programs to improve community
understanding of the necessity of agriculture in creating sustainable
communities and promoting the continued viability of surrounding
agricultural land?

Some examples of city programs or projects include:

e Providing space for local farmers markets and/or a regional farmers
market space to allow for direct sales of agricultural products

e Having a community garden program

e Providing information on local farms on city website or city newsletters or
developing an expanded “County Crossroads” Map Program that
identifies farms that conduct direct sales to public

e Being one of several sponsors for agricultural festivals

e Participating in a program to brand and market local agriculture (e.g.
sticker program that identifies produce or products as “Santa Clara
County Grown”

e Providing road or highway signs that say “These lands preserved by City
of X” or “Welcome to the City X & City Y Greenbelt”

6. What is LAFCO'’s authority to require cities to adopt land use policies
and measures regarding agricultural protection?

The measures (i.e. requiring agricultural buffers on land proposed for
development, adopting a city Right to Farm Ordinance, and developing
programs to improve community understanding and support of local
agriculture) identified in this policy are common tools and techniques that local
governments in California and across the nation have used to protect farmland
and to ensure the economic viability of agriculture. The American Farmland
Trust, a nationally recognized farmland preservation organization, has indicated
that many of the most effective farmland protection programs across the nation
include these common tools and techniques.

The intent of Policy #9 is to encourage the cities to employ measures to prevent
the premature conversion of agricultural lands to other uses and to minimize
potential conflicts between the proposed urban development and adjacent
agricultural uses. Staff will clarify this policy in the Revised Draft.

AGRICULTURAL CONSERVATION ENTITY QUALIFICATIONS

Description of Proposed Draft Policy

Policy #10 establishes criteria on how an agency will qualify as an agricultural
conservation entity. The intent of Policy #10 is to provide general standards that
LAFCO, cities, and landowners can use to identify an agricultural conservation
entity that is able (legally, technically, and financially) to hold and administer
agricultural lands, agricultural conservation easements, and in-lieu fees for the
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purposes of conserving and maintaining lands in agricultural production. These
standards will also be useful if and when a new agricultural conservation entity
is forming. Although LAFCO, cities, and landowners all play important roles in
the agricultural mitigation process, the agricultural conservation entity is the
entity that is largely responsible for conserving and maintaining the mitigation
lands in agricultural production. Therefore, it is important that the agricultural
conservation entity meet some minimum qualifications.

Questions and Concerns about Proposed Draft Policy

1. Would LAFCO provide a list of approved agricultural conservation
entities?

No. Initially, LAFCO would require the agricultural conservation entity to
submit documentation that establishes its compliance with the criteria in the
LAFCO policy. LAFCO would have the discretion to determine if a particular
agricultural conservation entity has met the criteria. In the future, based on its
experience, LAFCO will be able to compile a list of such agencies.

Also, there has been a great deal of discussion nationally concerning the
development of a national accreditation process for conservation entities. If and
when this process is instituted, it may provide a useful resource for identifying
qualified agricultural conservation entities.

PLAN FOR MITIGATION

Description of Proposed Draft Policy

Policies #11 and #12 discuss the application filing requirements that must be
submitted along with a LAFCO proposal involving or impacting agriculture
lands.

TIMING AND FULFILLMENT OF MITIGATION

Description of Proposed Draft Policy

Policies #13 through #16 specify when the mitigation must be provided and the
LAFCO process for ensuring fulfillment of mitigation.

Ideally, mitigation must be provided at the time of or prior to LAFCO approval
of a boundary change. One of the purposes of the Draft Policies is to provide
landowners and developers with guidance on LAFCO's expectations and
requirements concerning agricultural mitigation, which would enable them to
provide the mitigation at the time of LAFCO approval. However, in order to
provide flexibility, the policies allow LAFCO approval of a proposal to be
conditioned on the mitigation requirements being completed within 2 years of -
LAFCO conditional approval. If the mitigation conditions are met, then the
boundary change will become effective upon issuance of a Certificate of
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Completion. If the conditions are not met, the approval will expire after two
years.

It is the intent of this policy to strike a balance between ensuring timely, effective
mitigation and ensuring that the requirements are practical and reasonable.

Policy #17 limits the number of pending USA applications (with unfulfilled
mitigation requirements) to one at any given time from each city.

Questions and Concerns about Proposed Draft Policy

1. Why is LAFCO’s approval conditional on fulfilling the mitigation
requirements and why is LAFCO not relying on agreements between
property owners and cities to enforce LAFCO’s mitigation requirements?

The Draft Policies require that any LAFCO proposal converting agricultural
lands must provide appropriate mitigation. If LAFCO is approving a proposal
with mitigation measures, then it is LAFCO’s legal responsibility to ensure that
the mitigation has occurred. LAFCO must accept responsibility for oversight and
enforcement of its policies. LAFCO cannot delegate its legal responsibility to
another agency. In Santa Clara County, the first step to converting lands from
agricultural to non-agricultural uses occurs when the land is included by LAFCO
into a city’s USA boundary. Mitigation for conversion of agricultural lands will
be required at that time. Typically, LAFCO’s authority ends with the approval of
an USA amendment and LAFCO has no control over the annexation or land
development process after that. Therefore it is important that LAFCO ensure that
the mitigation is fulfilled prior to making any boundary changes effective.

It has been suggested that an agreement between the property owner and city
specifying the mitigation to be provided would suffice as adequate assurance to
LAFCO that the mitigation requirements will be fulfilled. Due to the questions
regarding LAFCO’s ability to enter into and enforce such an agreement and for
the reasons stated above, this arrangement is not recommended at this time.

2. Concerns that two years is too short a time frame in which to complete
mitigation requirements, especially in the case of large-scale projects such
as Coyote Valley development.

This is one of the most frequently raised issues regarding the Draft Policy. Staff is
looking into alternatives to address this concern. One of the suggested ways to
address this issue is to extend LAFCO’s conditional approval period and to
establish a renewal process subject to LAFCO review. Again, although it is not
appropriate to delay the mitigation for too long, a delay may be necessary in
order to provide some flexibility while ensuring certainty of obtaining
mitigation.

October 4, 2006
Page 13 of 15



LAFCO must consider several different factors when reviewing and approving
boundary changes. Boundary change proposals must be consistent with all of
LAFCO policies. It is assumed that LAFCO proposals that seek to convert
agricultural land to non agricultural uses are in anticipation of development
within the next 5 years as required in LAFCO’s USA policies and definitions.
None of LAFCO'’s existing policies consider proposals beyond this time frame. If
LAFCO wants to provide special consideration for such large-scale projects,
LAFCO should first comprehensively review all of its existing policies with
regard to this issue.

3. What is the purpose of restricting the number of pending USA
applications from a city until agricultural mitigation is provided for the
city’s previous USA approvals?

This policy was meant to apply only to future LAFCO proposals that involve or
impact agricultural lands. The purpose of this policy is to ensure that agricultural
mitigation is completed for prior projects before approving additional projects
that also require agricultural mitigation and to help LAFCO monitor compliance
with LAFCO’s mitigation requirements. In addition, since the concept of
agricultural mitigation is fairly new in this county, this practice will enable
LAFCO and the agencies to work out any issues before proceeding with other
applications. LAFCO staff will clarify this criterion in the Revised Draft Policies.

4. Why is LAFCO not establishing a maximum time limit between collection
of in-lieu fees and purchase of agricultural lands?

LAFCO, in its Draft Policies, can establish a maximum time limit between
collection of in-lieu fees and purchase of agricultural mitigation lands. However,
LAFCO has no ability to directly enforce such a requirement. Instead, LAFCO’s
Draft Policies require that a conservation entity establish written standards,
policies and practices (such as the Land Trust Alliance’s “Standards and
Practices”) for holding and administering agricultural lands, agricultural
conservation easements and in lieu fees and be operating in compliance with
those standards. These standards and practices should require the timely use of
in-lieu fees. Conservation entities that fail to use in-lieu fees appropriately or in a
timely manner will not be considered a qualified agricultural conservation entity.

NEXT STEPS

Release of Revised Draft of Agriculture Mitigation Policies

LAFCO staff will release a Second Draft of the Agricultural Mitigation Policies
following the LAFCO meeting. These Policies will be mailed to all the recipients
of the first draft as well as all the workshop attendees. The revised policies will
also be available for download from the LAFCO web site at
www.santaclara.lafco.ca.gov

October 4, 2006
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Second Workshop on the Revised Draft Policies

LAFCO staff will hold a second workshop in late October to discuss and take
comment on the Second Draft Agricultural Mitigation Policies. More information
on the date, time and location of workshop will be provided with the revised

polices.

LAFCO Public Hearing to Adopt Policies
LAFCO will consider and adopt the agricultural mitigation policies at a public

hearing.
Date: Wednesday, December 13, 2006.
Time: 1:15 pm
Place: Chambers of the Board of Supervisors
70 West Hedding Street
San Jose, CA 95110
ATTACHMENTS
Attachment A Draft Agricultural Mitigation Policies, August 14, 2006
Attachment B August 28, 2006 Workshop Attendees
Attachment C DoC’s Important Farmland Map dated 2004
Attachment D Comments Received as of October 2, 2006.
Attachment E: Why is it Important to Preserve Agricultural Lands in Santa

Clara County?

October 4, 2006
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ITEM No. 5
ATTACHMENT A
DRAFT DRAFT DRAFT

LAFCO’S AGRICULTURAL MITIGATION POLICIES

General Policies

1. LAFCO’s Agricultural Mitigation Policy establishes minimum criteria and
standards for providing agricultural mitigation for LAFCO proposals involving
agricultural lands.

2. LAFCO requires adequate and appropriate agricultural mitigation for all
LAFCO applications that result in a loss of prime agricultural lands. Prime
agricultural lands are defined in Policy #5.

3. LAFCO encourages cities with potential LAFCO applications involving or
impacting agricultural lands to adopt agricultural mitigation policies that are
consistent with this Policy.

4.  When a LAFCO proposal impacts or involves a loss prime agricultural lands,
LAFCO encourages property owners, cities and agricultural conservation
agencies to work together as early in the process as possible to initiate and
execute agricultural mitigation plans, in a manner that is consistent with this
Policy.

Definition of Prime Agricultural Lands

5.  Prime agricultural land as referred to in this policy means agricultural land that
meets any of the following qualifications:

a. Lands that are designated “Prime” or lands of “Statewide Importance” or
“Unique Farmland” or lands of “Local Impottance” by the State
Department of Conservation as shown on the “Important Farmland Map”
dated 2004.

b. Land that qualifies, if irrigated, for rating as class I or class Il in the USDA
Natural Resources Conservation Service land use capability classification,
whether or not land is actually irrigated, provided that irrigation is
feasible.

c.  Land that qualifies for rating 80 through 100 Storie Index Rating.

d. Land that supports livestock used for the production of food and fiber
and that has an annual carrying capacity equivalent to at least one animal
unit per acre as defined by the United States Department of Agriculture in
the National Handbook on Range and Related Grazing Lands, July, 1967,
developed pursuant to Public Law 46, December 1935.

e. Land planted with fruit or nut-bearing trees, vines, bushes, or crops that
have a nonbearing period of less than five years and that will return
during the commercial bearing period on an annual basis from the

Page 1 of 4
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production of unprocessed agricultural plant production not less than
four hundred dollars ($400) per acre.

f.  Land that has returned from the production of unprocessed agricultural
plant products an annual gross value of not less than four hundred dollars
($400) per acre for three of the previous five calendar years.

Mitigation Requirements

6.

Proposals involving the conversion of prime agricultural lands shall not be
approved unless one of the following mitigations is provided at a not less than
1:1 replacement ratio along with the payment of necessary funds as determined
by the city / agricultural conservation entity (whichever applies) to cover the
costs of program administration, land management, monitoring, enforcement
and promotion of agriculture on the mitigation lands:

a. The acquisition and transfer of ownership of agricultural land to an
agricultural conservation entity for permanent protection of the
agricultural land.

b.  The acquisition and transfer of agricultural conservation easements to an
agricultural conservation entity for permanent protection of the
agricultural land.

c¢.  The payment of in-lieu fees to an agricultural conservation entity that are
sufficient to fully fund:

1. The acquisition of agricultural lands or agricultural conservation
easements for permanent protection, and

2. The cost of administering, managing, monitoring and enforcing the
agricultural lands or agricultural conservation easements, as well as
the costs of promoting agriculture on the mitigation lands.

Agricultural lands or conservation easements acquired and transferred to an
agricultural conservation entity must be located in Santa Clara County, must be
lands deemed acceptable to the city and entity and must be consistent with this
Policy. |

The agricultural mitigation must result in the preservation of land that:

a. Is prime agricultural land and of equivalent quality and character as

measured by the Average Storie Index rating and the Land Capability
Classification rating,

b. Islocated in an area planned/envisioned for agriculture that would
otherwise be threatened/impacted in the reasonably foreseeable future by
development, and

c.  Preferably will promote the definition or creation of a permanent urban/
agricultural edge.

Page 2 of 4
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9.  Because urban uses affect adjacent agricultural practices and introduce
development pressures on adjacent agricultural lands, LAFCO requires cities
with LAFCO proposals impacting agricultural lands to adopt measures to
preserve adjoining agricultural lands, to prevent their premature conversion to
other uses, and to minimize potential conflicts between the proposed urban
development and adjacent agricultural uses. Such measures must include:

a.

d.

The city requiring the establishment of an agricultural buffer on the land
proposed for development. The buffer’s size, location and allowed uses
must be sufficient to minimize conflicts between the adjacent urban and
agricultural uses.

The city adopting measures such as a Right to Farm Ordinance, to ensure
that the new urban residents shall recognize the rights of adjacent
property owners conducting agricultural operations and practices in
compliance with established standards.

The city developing programs to improve the community understanding
of the necessity of agriculture in creating sustainable communities and
promoting the continued viability of surrounding agricultural land.

Other appropriate measures to satisfy the intent of this policy may also be
adopted.

Agricultural Conservation Entity Qualifications

10. The agricultural conservation entity must be a city or a public or non-profit
agency. The agricultural conservation entity must:

a.

Be committed to preserving local agriculture and must have a clear
mission along with strategic goals or programs for promoting agriculture
in the areas that would be preserved through mitigation,

Have the legal and technical ability to hold and administer agricultural
lands and agricultural conservation easements and in-lieu fees for the
purposes of conserving and maintaining lands in agricultural production
and preferably have an established record for doing so, and

Have adopted written standards, policies and practices (such as the Land
Trust Alliance’s “Standards and Practices”) for holding and administering
agricultural lands, agricultural conservation easements and in-lieu fees
and be operating in compliance with those standards.

Plan For Mitigation

11. A Plan for Agricultural Mitigation that is consistent with this Policy must be
submitted at the time that a proposal impacting agricultural lands is filed with
LAFCO.

Page 3 of 4
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12.

The Plan for Mitigation shall include all of the following;:

a.  Anagreement between the property owner and the city or between the
property owner, city and agricultural conservation entity (if such an entity
is involved) that commits the property owner to provide the appropriate
mitigation for the loss of prime agricultural lands and establishes the
specifics of the mitigation in a manner consistent with this Policy. The
agreement would be contingent on LAFCO approval. Upon LAFCO’s
conditional approval of proposal, the agreement must be recorded with
the County Recorders’ Office against the property to be developed.

b. Information on specific measures adopted by the city to demonstrate
city’s compliance with Policy #9.

c.  All other supporting documents and information to demonstrate
compliance with this Policy. A checklist will be developed.

Timing and Fulfillment of Mitigation

13.

14.

15.

16.

17.

LAFCO will require as a condition of approval that the agricultural lands or
conservation easements be acquired and transferred or the in-lieu fees be paid
within 2 years of the LAFCO'’s conditional approval. This will provide the
property owner with sufficient flexibility to meet the mitigation requirements
while ensuring that agricultural mitigation is provided in a timely manner.

Upon fulfillment of the conditions of approval, LAFCO will issue a Certificate
of Completion. The effective date of the boundary change will be the date of
issuance of the Certificate of Completion.

If the conditions of approval are not met within 2 years, the conditional
approval will expire. Any further consideration by LAFCO will require a new
application.

The city will not be able to approve the related city-conducted annexation until
the Certificate of Completion for an USA approval is issued.

LAFCO will not accept other USA amendment proposals from the city until the
agricultural mitigation is provided for the city’s previous USA approvals.

Page 4 of 4
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ITEM No. 5
ATTACHMENT B

LAFCO Workshop on Draft Agricultural Mitigation Policies

Matt Baldzikowski
Michele Beasley
David Bischoff
Linda Callon

Eric Carruthers

Pat Congdon
Kimberly Teter Cope
Craige Edgerton
Rachael Gibson

. Jared Hart

. Melissa Hippard
. Virginia Holtz

. Stefanie Hom

. Janet Kern

. Josh Lazarus

. Michael McDermott
. Susan Mineta

. Kevin O’Day

. Bob Power

. Connie Rogers

. Brian Schmidt

. Bill Shoe

. Mary Solari

. Carolyn Suner

. Carolyn Tognetti
. Greg Wassenhove
. Don Weden

. Lee Wieder

. Kerry Williams

. Kristina Wyatt

August 28, 2006

LIST OF ATTENDEES

Midpeninsula Regional Open Space District
Greenbelt Alliance

City of Morgan Hill

City of Gilroy

Santa Clara County resident

Santa Clara County Open Space Authority
RJA & Associates

Silicon Valley Land Conservancy

Office of Supervisor Gage (District 1)
City of San Jose

Sierra Club

Santa Clara County resident

City of San Jose

City of Morgan Hill

Santa Clara County Open Space Authority
Luchessa Road, LLC

Shapell Industries

Santa Clara County Agriculture & Environmental Mgt.
Santa Clara Valley Audobon Society

Save Open Space Gilroy

Committee for Green Foothills

Santa Clara County Planning Office

James Group

Save Open Space Gilroy

Santa Clara County Agriculture & Environmental Mgt.
Santa Clara County resident

Access Land Development

Coyote Housing Group, LLC

Armanasco Public Relations Inc.
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Santa Clara County Important Farmland 2004

P incorporated Cities
D City Sphere of Influence
O City Urban Service Area

Farmland Monitoring Program 2004
Farmland Categories

@ Prime Farmland
Land with the best combination of physical and chermical
feafuras for the production of agriculiural crops

(] Farmland of Statewide Importance

Land with a good combination of physical and chermical
featuras for the production of agriculiural crops.

D Unigue Farmland
Land of lesser quality soils used for the productian of
the stafe's leading agricultural cash crops.

)

=
)

)
O

Farmland of Local Importance

Lands which da rof qualfy as prime, statewide, or unique designation
but ara currantly wrigated crops ar pasture or nonirrg ated crops;
Lands that waould be prime or siatewide designation and have been
impraved for irng ation but are now e, and landawhich currantly
support confined lvestock poultry operations, and aguaculfure.

Grazing Lands
Land onwhich the existing vegelation s sutted fo the grazing
of vestock

Urban and Built-Up Land
Land accupied by structureswith a building density of at least one
unit to one and one-half acres.

Other Land

Lands which do nof mest the criferia of any othar category

Water




ITEM No. 5
ATTACHMENT D

City of Gilroy

COMMUNITY DEVELOPMENT DEPARTMENT
7351 Rosanna Street, Gilroy, CA 95020

Planning Division {408) 846-0440 FAX:(408) 846-0429
Engineering Division (408) 846-0450 FAX:(408)846-0429
Building, Life & Environmental Safety Division ~ (408) 846-0430 FAX:(408) 846-0429
Housing & Community Development (408) 846-0290 FAX:(408) 846-0429
August 21, 2006

Neelima Pelacherla, Executive Officer
Local Agency Formation Commission
70 West Heading Street

11" Floor, East Wing

San Jose, CA 95110

Re: Draft Agricultural Mitigation Policy, dated 8/14/06

Dear Neelima;

" We just received your staff’s draft Agricultural Mitigation Policy late last week, and are
now attempting to adjust our calendars in order to make your first workshop scheduled
for early next week. First of all, this rapid fire schedule has not allowed us adequate
opportunity to review the proposed policy, especially in light of our concerned
community stake holders. However, we have two initial comments that I would like to
express:

1] Policy #13, states that ... in-lieu fees be paid within 2 years of the LAFCO’s
conditional approval.” This policy disregards the inherent complexity of agricultural
mitigation and the need to keep the goal in mind, not a strict timetable. ~We would
suggest that a more realistic schedule might be in the order of three years, with an
opportunity to extend subject to LAFCO review.

2] Policy #17. This policy does not appear to serve a purpose, while potentially holding
up [and stopping] all future USA requests for the sake of one or more prior USA
approvals that may be languishing due to unforeseen and/or unavoidable events. We
suggest that this policy be removed.

Please consider these our initial comments, with others to follow.

vk

Respectfully;

William Faus
Planning Division manager
bfaus(@ci.gtlroy.ca.us

cc Cydney Casper

“First In Service to the Community”



City of Gilroy

COMMUNITY DEVELOPMENT DEPARTMENT
7351 Rosanna Street, Gilroy, CA 95020

Planning Division (408) 846-0440 FAX:(408) 846-0429
Engineering Division (408) 846-0450 FAX:(408) 846-0429
Building, Life & Environmental Safety Division ~ (408) 846-0430 FAX:(408) 846-0429
Housing & Community Development (408) 846-0290 FAX:(408) 846-0429

August 29, 2006
c/o Neelima Pelacherla, Executive Officer
Please forward to LAFCO members
Local Agency Formation Commission
70 West Heading Street
11" Floor, East Wing
San Jose, CA 95110

Re: Draft Agricultural Mitigation‘ Policy, received 8/16/06

Dear LAFCO members;

Less than two weeks ago, we received a draft copy of the Agricultural Mitigation Policy
proposed by LAFCO staff. We provided preliminary comments for your workshop
yesterday, and are expecting to have additional comments for our September 20
conference call with LAFCO staff. In addition, due to the wide-ranging nature and
potential significance of this important policy, we are in the process of notifying our local
agricultural stake holders. Hopefully, we’ll have their comments by late September.

Known by all, this proposed policy represents a significant step in agricultural
preservation in Santa Clara County and especially the South County region. A hurried
schedule here is not in the policy’s best interest, so we politely ask that this matter be
tempered by sufficient time and a studied approach. Therefore, we recommend a 30
day review period following the second draft, which should incorporate comments
from stake holders within the larger Santa Clara County agricultural community.

Respectfully; /
v, M

tlliam Faus

Planning Division Manager
bfaus(@ci.gilroy.ca.us

cc Linda Callon, City Attorney

“First In Service to the Community”



City of Gilroy

COMMUNITY DEVELOPMENT DEPARTMENT
7351 Rosanna Street, Gilroy, CA 95020

Planning Division (408) 846-0440 FAX:(408) 846-0429
Engineering Division (408) 846-0450 FAX:(408) 846-0429
Building, Life & Environmental Safety Division  (408) 846-0430 FAX:(408) 846-0429
Housing & Community Development (408) 846-0290 FAX:(408) 846-0429

September 20, 2006

Neelima Palacherla, Executive Director
Local Agency Formation Commission
70 West Hedding Street

11" Floor, East Wing

San Jose, CA 95110

Re: Proposed Draft LAFCO Agricultural Mitigation Policy
Dear Neelima,

Thank you for the opportunity to conference call with your staff this morning to discuss our concerns
regarding the proposed draft LAFCO Agricultural Mitigation Policy. We were especially relieved to
hear that the LAFCO hearing on the policy has been continued to the December 13 meeting. Because
this is such a significant policy that affects the entire South County area, it is important to ensure that
there is adequate time for all stakeholders to provide input and we appreciate you hearing and
responding to our concerns.

Since the proposed policy significantly impacts Gilroy’s Agricultural Mitigation Policy, which involved
participation from a wide variety of stakeholders from the South County area, we felt it only appropriate
that we also notify those stakeholders and seek their comments and input as well. In my letter to the
stakeholders, I had requested that any comments be submitted on or before the October 11" LAFCO
hearing date. Any comments I receive, I will forward over to you immediately.

At this time, we have the following initial comments regarding the proposed policy:

1) Policy 6.c.2: This section is redundant since these costs have already been outlined in 6 above.

2) Policy 8.b: The term “threatened/impacted in the reasonably foreseeable future” needs to be clarified.
Gilroy has an area to the east that is designated for agricultural preservation. This area is outlined in our
Agricultural Mitigation Policy. The properties in the agricultural preservation area that are adjacent to
Gilroy’s General Plan Boundary are smaller parcels with a lot of rural residences. As we discussed on
the phone, we were informed by Nancy Richardson, prior Director of the Land Trust who participated
actively in our Agricultural Mitigation Policy Task Force, these properties do not function well for long-
term viable conservation easements because of their size and fragmentation. Because these properties
are in our agricultural preservation area, they would not be developed. However, the larger commercial
agricultural properties to the east (also in our preservation area) would function better for long-term
viable conservation easements.

“First In Service to the Community”



3) Policy 13: Two years is not sufficient time to respond to the complexities involved in agricultural

mitigation and so we highly recommend that this be changed to three years, with the ability for
extension subject to LAFCO review.

4) Policy 17: This is much more restrictive than LAFCO’s current policy of one application per calendar
year. This holds up and backlogs applications and projects for no reason since the requirement to
provide agricultural mitigation is already conditioned upon a specific amount of time. If the mitigation
is not made within that time, any LAFCO approval becomes null and void. So, this section serves no
purpose in obtaining agricultural mitigation. However, as we discussed this morning, if the time frames
are going to be changed and this policy remains, then clarification needs to be added that this does not
apply to subsequent LAFCO applications that do not involve agricultural mitigation.

We appreciate the opportunity to comment and look forward to reviewing the upcoming revised policy.
Given the significance of this proposed policy, we recommend that a 30-day review period be provided

for the second draft of this document in order to allow sufficient time for comments from the
stakeholders that this policy affects.

Sincerely,

Cydne:Zper

Planner 11

cC: William Faus
Dunia Noel
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CoMMUNITY DEVELOPMENT DEPARTMENT

\ 17555 PEAK AVENUE
o MoraGan Hirr, CA 95037-4128

S PLANNING: 408-779-7247
//]}/f BUILDING: 408-779-7241

FAX: 408-779-7236

ITY OF MORGAN HILL WWW.MORGAN-HILL.CA.GOV

September 7, 2006

Neelima Palacherla, Executive Officer
Santa Clara County LAFCO

70 West Hedding Street

11" Floor, East Wing

San Jose, CA 95110

Subject: Draft Agricultural Mitigation Policies
Dear Ms. Palacherla:

Thank you for the opportunity to review the draft Agricultural Mitigation Policies that your agency
will consider adopting. I also appreciate the workshop you conducted to explain the intent of the
draft policies. Two members of our staff attended the workshop and found it very informative.

As you know, although the draft policies will apply County-wide, the greatest effect will be on the
South County area, including Morgan Hill. Because of these effects, our Planning Commission and
City Council will want an opportunity to review and comment on the draft policies before they are
adopted by your Commission. We received the draft policies on August 16™. We are currently
analyzing the potential effects of the policies in order to present them to our Commission and
Council. Given the date we received the draft policies and our Commission and Council hearing
schedules, it will not be possible to provide City comments to you by the September 8 deadline. It
also may not be possible to provide final City Council comments prior to your Commission hearing
date. At the August 28" workshop, many questions and issues were raised about the policies and
their implementation for which there were no definitive answers. We believe that resolution of these
matters prior to Commission adoption is critical to implementation of workable and effective
mitigation program.

At the workshop, you expressed a willingness to meet with us to answer our questions and address
our concerns. We appreciate that offer and will likely request a meeting within the next few weeks.
We however, request that you delay the Commission’s hearing on the draft policies until we have had
adequate time to formulate a City position on them. Alternatively, we would request the Commission
receive comments at its October 11" meeting and defer action until all comments have been received

and outstanding issues addressed.

Sincerely,
bty Ml fnsic
/@@ / c’? YL SteA
Kathy Mélloy Previsich

Community Development Director

C: LAFCO Commissioners /\ CENTENNIAL
City Manager % /
/ o

City Council
1906-2006
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CITY OF MORGAN HILL

Memorandum
Date: September 22, 2006
To: Regional Land Use and Transportation Sub-Committee
From: Community Development Department

Subject: LAFCO Draft Agricultural Mitigation Policies

Purpose

This memo is intended to introduce to the Regional Land Use and Transportation Sub-cormmittee draft
policies that have been prepared by the Santa Clara County LAFCO. The memo includes a summary of
the drafi policies, staff observations and recommendations regarding the draft policies and several
alternative responses the City may wish to consider. The memo is intended to illicit discussion of the
issues associated with the draft policies. It is not intended to represent a City position on them. At the
Sub-committee meeting, in addition to a discussion of the draft policies, Staff would like to discuss the
appropriate process for development of a City position on them.

Background

One of LAFCO’s statutory responsibilities is the preservation of agricultural lands. Historically, the
Santa Clara County LAFCO has met this responsibility by encouraging compact urban development and
directing development away from prime agricultural lands. Earlier this year, LAFCO directed its staff to
develop policies that would strengthen its approach to this responsibility by requiring agricultural land to
be preserved as a condition of LAFCO approvals. The draft policies have been developed and were
distributed for public review in mid-August. A copy of the draft policies is attached to this memo. A
public hearing to consider adoption of the policies has been announced for the October 11 LAFCO
meeting, although LAFCO staff has indicated that the hearing may be continued to December 13%. Staff
has requested LAFCO provide additional time (past October 11) for the City to develop a position
regarding the proposed policies.

Draft Policies

Requirements ,

The draft poljcies are intended to require mitigation for the loss of prime agricultural land as a result of
LAFCO approvals. Specifically, the policies would require that one acre of prime agricultural land be
preserved for every acre of prime agricultural land LAFCO approves for potential development.
Preservation would need to occur by acquisition of the mitigation land in fee title or agricultural
conservation easement. The land to be preserved must be located in Santa Clara County and be
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LAFCO Draft Agricultural Mitigation Policies
September 22, 2006
Page 2 of 6

“threatened/impacted in the reasonably forcsceable future by development”. The draft policies would
also require payment of a fee to the agency that would hold the property or easement for “managing,
monitoring and enforcing” the lands or easements, and “promoting agriculture on the mitigation lands”.
In addition to this mitigation requirement, the City would be required to cstablish a buffer between the
land that is subject to the LAFCO approval and adjacent agricultural land.

In addition to these property-specific requirements, the draft policies would require the City to establish
a right-to-farm ordinance (which the City adopted in 1996) and develop community educational
programs promoting the value of agricnlture in the community.

Lands to Which Policies Would Apply

~ The draft policies would apply to all LAFCO approvals that involve prime agricultural land. The
policies define prime agricultural land to include “Lands that are designated ‘Prime’ or lands of
‘Statewide Importance’ or ‘Unique Farmland’® or lands of ‘Local Importance’ by the State Department of
Conservation as shown on the ‘Important Farmland Map® dated 2004.” This definition includes most of
the lands on the valley floor that are outside the city limits and within the sphere of influence. Attached

is a map prepared by LAFCO that identifies areas that meet the proposed definition of prime agricultural
lands,

The definition of prime agricultural 1and also includes grazing land that is able to support livestock with
an annual carrying capacity equivalent to at least one animal unit per acre. LAFCO staff and local
ranchers believe this definition would not include any of the hillside land within the City’s sphere of
influence.

Applications Subject to Policies
The draft policies would apply only to LAFCO applications involving prime agricultural land. LAFCO

staff has indicated it would apply to all Urban Service Area (USA) expansion requests and Out of
Agency Service requests. '

Application Processing

The draft policies would require, as a precondition to submittal of applications, the adoption of a right-
to-farm ordinance and implementation of community educational programs promoting the value of
agriculture in the community.,

Each application involving prime agricultural land would need to be accompanied by a plan that
identifies the mitigation property to be preserved, the process by which the preservation will occur and
compliance with all other aspects of the LAFCO agricultural mitigation policies. The plan must also
identify the buffer that will be established between the subject property and adjacent agricultural lands.

LAFCO approvals will become effective only upon implementation of all aspects of the miti gation plan.
This includes the transfer of property for preservation and the payment of fees for management of the
agricultural land to be preserved. If the mitigation plan is not fully implemented within two yesrs, the
LAFCO approval will expire. The draft policies would preclude LAFCO from hearing any new
applications from an agency until the conditions all approved applications have been satisfied.
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LAFCO Draft Agricultura) Mitigation Policies
September 22, 2006
Page 3 of 6

Staff Obscrvations

Approach to Agricultural Land Preservation

The Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000 provides legislative
direction for the functions of LAFCOs. Those functions include guiding development away from
existing agricultural lands and encouraging development of existing vacant lands within cities before
approving proposals leading to development of additional agricultural lands. Historically, the Santa

Clara County LAFCO has fulfilled that responsibility in part through its review authority over city

. requests for expansion of urban service areas. LAFCO decisions regarding expansion of the USA have

typically included evaluation of the amount of vacant land within that boundary and the agricultural
quality of the land proposed to be added to it. When the inventory of vacant land within that boundary is
sufficient to accommodate more than five years of growth, and/or when the quality of the agricultural
land proposed to be added is higher than that of other Jand outside the USA, LAFCO has denied
expansion requests. Also, LAFCO has relied on city environmental documents for mitigation of
environmental impacts associated with USA expansions, including mitigation for the loss of prime
agricultural Jand,

The existing LAFCO approach to agricultural land preservation is consistent with policy direction within
the General Plan. Actions 3.4 and 3.5 of the Open Space and Conservation Element encourage new
development to be located adjacent to existing developed areas and away from agricultural areas.

The cutrent LAFCO approach is also consistent with that of many other LAFCOs throughout the State.
Earlier this year, the Sacramento LAFCO surveyed 20 other county LAFCOs regarding their policies
regarding agricultural land preservation. Almost all of those surveyed used a similar approach as is
currently used by the Santa Clara County LAFCO.

The draft LAFCO policies would modify its approach to agricultural land preservation from one that
discourages the premature conversion of agriculturat land to urban use to one that requires agricultural

land preservation. Of the LAFCOs surveyed by Sacramento, only the Yolo County LAFCO has adopted

this type of requirement.

Lands to Which Policies Would Apply
As mentioned above, the draft policies define as prime agricultural land most of the vacant land on the

valley floor, which is primarily located within South County. Staff believes that this definition is overly
broad and includes lands that are not significant agricultural properties and that should not require
mitigation as a condition of their addition to the USA. An example is the six parcels located at the
northeast corner of Murphy Rd. and Barrett Ave. These parcels are all between one and two and a half
acres in size. Substantial houses are located on five of the six parcels and the Buddhist Church is Jocated
on the sixth. As drafied, the policies would require mitigation for the loss of prime agricultural land if
these parcels were proposed for inclusion within the USA. Staff recommends the policies be amended
1o recognize that not all lands identified as prime agricultural land are viable agricultural parcels and
should not be required to provide mitigation.
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Abpplications Subject to Policies

According to LAFCO staff, the draft policies would apply to Out of Agency Service requests. Typically,
the City receives such requests when properties have failing septic systems or wells. Staff does not
believe mitigation for loss of agricultural land is relevant in such situations and should not be required.

Required Buffers

As drafted, the policies would require establishment of a buffer between land that is proposed for
inclusion within the Urban Service Area and the adjacent agricultural land that is outside that boundary.
Buffers to protect agricultural land are appropriate and provided for in the General Plan on the extreme
fringe of the community. However, requiring a buffer adjacent to agricultural land that is not near the
ultimate boundary of the City provides short-term agricultural benefit in exchange for long-term
inefficient land use. The City required a buffer to be established between the Dividend property on
Mission View Drive and the adjacent Marjani orchard. (The buffer has not yet been installed because
that phase of the Dividend project has not been completed.) The Mariani orchard is within the Urban
Limit Line and Urban Growth Boundary and is currently proposed for annexation. If the Mariani
property is annexed and developed and the Dividend buffer installed, the buffer will not serve any
purpose other than to separate two adjoining subdivisions,

Prometion of Agriculture

The policies propose to require the City develop programs “to improve the community understanding of
the necessity of agriculture in creating sustainable communjties and promoting the continued viability of
surrounding agricultural land.” Staff does not believe the City is the appropriate agency to develop and
implement such programs. If such programs are to be developed, Staff believes the Farm Bureau or
other agency directly involved in agriculture should undertake that activity.,

Timing of Mitigation

The draft policies would require mitigation lands to be acquired and fees to be paid within two years of
the conditional LAFCO approval, The funds required for this type of mitigation typically become
available at the time development approvals are secured. Given the time lines of the Measure C,
subdivision, design review and building permit processes, development approvals typically occur three

to five years after LAFCO approval. Thus satisfaction of this requirement as proposed would be
problematic.

The proposed two year time requirement may encourage property development within two years of its
inclusion within the USA. This may result in conversion of agricultural land to wrban use earlier than it
otherwise would be converted. he time limitation also appears inconsistent with the LAFCO definjtion

of the Urban Service Area as representing an area that would be annexed and developed within five
years.

Staff understands the intent to ensure that mitigation lands are provided but believes there are tools
available for that purposc that do not involve a specific time limitation for implementation.
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Prohibition Against Multiple Applications

The draft policies would preclude the City from submitting any new application for expansion of the
USA until all the conditions, including acquisition of any required mitigation lands, are satisfied for
previously approved applications. Staff sees no basis for this limitation and recommends it be
eliminated.

Effective Date of Policies

As proposed, the draft policies would become effective on the date they are adopted. Earlier this year
the City approved expansion of the USA to include the BlackRock property at the corner of Watsonville
Rd. and Santa Teresa Blvd. The environmental assessment for that parce] found prime agricultural soils
to exist on a portion of the site and required future evaluation to determine the level of significance
associated with the Joss of that resource, Adoption and implementation of the draft policies without any
provision for ‘grandfathering” of projects that have received some level of approval would result in a
need for the City to modify its approval of the BlackRock application to require mitigation for that
portion of the site that contains prime agricultural lands,

Implementation Costs

The cost to acquire mitigation land is unknown. Within the past four years, agricultural conservation
easements have been purchased in the area south of Gilroy for approximately $15,000 per acre. Adoption
of the policies requiring mitigation will likely have the affect of increasing the value of such easements.
The additional proposed fee for “managing, monitoring and enforcing the agricultural lands” and
“promoting agriculture on the mitigation lands” is unknown and difficuit to estimate, It is reasonable,
however, to assume that the total mitigation cost will exceed $20,000 per acre.

City Options
Among the options available to the City regarding the draft LAFCO policies are the following;

Support Existing Policies / Qppose Draft Policies

If adopted, the draft policies would be amongst the most stringent in the State (at least the most stringent
of those surveyed by Sacramento). They would establish that the loss of any prime agricultural land is
significant and prohibit the City from cxercising its judgment in that regard. The current LAFCO
policies adequately implement its responsibilities under the Cortese-Knox-Hertzberg Act and are
consistent with current City policy.

Support Draft Polices, With Amendments

The draft policies could be supported with amendments that address the issues/observations raised
earlier in this memo. The most significant of these deal with the type of land that requires mitigation.
CEQA requires the City to mitigate for the significant loss of prime agricultural land. The State
Department of Conservation encourages the use of the Land Evaluation and Site Assessment Model
(LESA) to determine the significance of agricultural land. The model uses six factors in the evaluation
of agricultural land including two that address soil quality and four that address factors regarding the site
and its surroundings. Agricultural properties that achicve a certain score in this evaluation are
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considered significant. (The City used this evaluation tool in the environmental assessment for the
DiNapoli project.) The draft policies could be amended to provide for use of this model or other means
to identify agricultural lands that are appropriate for mitigation.

Develop Regional Approach to Agricultural Land Mitigation

The draft policies represent a framework or foundation upon which a comprehensive agricultural lands
mitigation program could be built. But they leave many issues unresolved. The policies require
mitigation land to consist of agricultural properties that are “threatened/impacted” by development.
There has been no evaluation of areas most suited for conservation as agricultural lands in perpetuity or
the amount of land that could reasonably be expected to be preserved, The draft policies also require the
mitigation land to be managed by agencies that are “committed to preserving local agriculture”. There
has been no evaluation of which agencies would best serve this purpose or if there is value in having all
lands held by a single agency, or value in allowing farmers to own and manage the lands.

A variety of agencies in the County are currently developing a County-wide Habitat Conservation Plan.

+ That Plan is identifying appropriate mitigation sites, comprehensive mcans of managing those sites and
equitable ways of sharing the associated costs. This process could be used as a model for an agricultural
lands mitigation program in the County, If this type of approach is desirable, the adoption of LAFCO
policies should be deferred and a group involving all stakeholders formed to develop such a plan.

- Attachments: Draft Agricultural Mitigation Policies
County Important Farmland Map 2004

RAPLANNING\WPS1\LAFCOWg Mitigation Policics\Memo 1o Sub-commitree.doc
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SAN JOSE Department of Planning, Building and Code Enforcement

CAPITAL OF SILICON VALLEY JOSEPH HORWEDEL, ACTING DIRECTOR

September 13, 2006

Ms. Neelima Palacherla, Executive Officer

Local Agency Formation Commission of Santa Clara County
70 West Hedding Street, 11™ Floor, East Wing

San Jose, CA 95110

RE:

Comments on Local Agency Formation Commission of Santa Clara Connty
(LAFCO) Draft Agricultural Mitigation Policies.

Dear Ms. Palacherla:

Thank you for the opportunity to provide comments on LAFCO’s Draft Agricultural Mitigation
Policies. The City of San Jose shares a common jnterest with LAFCO in the preservation of viable
agriculiural uses in Santa Clara County, and accordingly, we support the overall goal underlying the
draft Policies. The following comments and questions are primarily broad in scope because they
represent the City’s overarching and significant concerns with the proposed policies. The City
looks forward to meeting with LAFCO staff to further discuss the Draft Agricultural Mitigation
Policies.

1)

2)

3

The City recognizes that LAFCO is mandated to preserve opcn space and prime agricultural
farm lands, as well as guide development away from existing agricultural lands under
California Government Code §56301 and § 56377. However, as an entity created by
statute, the City understands that LAFCO fulfills its mandates by performing and
administering the tasks, duties and processes set forth for the Commission under the
Cortese-Knox-Hertzberg Act of 2000, as amended. The City is not aware of any
independent authority granted to LAFCO under the Cortese-Knox-Hertzberg Act or
otherwise to adopt agricultural mitigation policies or requirements in which all
municipalities within LAFCO’s jurisdiction must adhere.

Has LAFCO completed its environmental analysis under CEQA as well as a Nexus Study
under the Mitigation Fce Act to analyze potential environmental impacts of the proposcd
Draft Agricultural Mitigation Policies, as well as the proportionality of the exactions and
fees being demanded under the Policies? The City requests an opportunity to review such
related and supporting documents for the Policies.

Will LAFCO have the funding and resources necessary to process projects requiring
LAFCO action involving prime agricultural land, as well as to monitor the mitigation
actions required under the Policies?

200 E. Santa Clara St., San José, CA 95113 tel (408) 535-3555 fax (408) 292-6240 wWww.sanjosecs.gov/planning



il ot = P.23/84

Ms. Neelima Palacherla

LAFCO Draft Agricultural Policies
September 13, 2006

Page 2

4) Has LAFCO considered unintended consequences, such as discouraging orderly annexation,
as a result of the Draft Agricultural Mitigation Policies? For example, if the process for
agricultural mitigation is too long and/or restrictive, it may be more advantageous for the
private sector to develop on nearby County lands, where the proposed Policies would not be
triggered; thus, creating the unintended consequence of promoting urban sprawl or urban
development on County lands in contravention of other City, County and LAFCO policies.
This cvaluation would normally be a part of the CEQA analysis of the proposed policies.

5) Under number 5, Definition of Prime Agricultural Lands, the City suggests using the
California Land Evaluation and Site Assessment Model (LESA), which uses six different
factors to rate the relative quality of land resources based upon specific measurable features.
The six factors are jand capability, soil quality/type, project size, water resource availabil; ty,
surrounding agricultural land, and surrounding protected resource land. The advantage of
the LESA model is that it ranks prime agricultural land according to the six factors
mentioned. Under the current Draft Agricultural Mitigation Policies, if a parcel meets only
one of the factors as described in number 5 (a—1), it is classified as prime agricultural
farmland, However, this fails to recognize other aspects that contribute to the quality of
agricultural land such as parcel size and adjacent use. Additionally, the City is not awarc
that LAFCO has authority to define prime agricultural farmlands in a manner that is
different from existing state laws,

6) LAFCO’s proposed Draft Agricultural Mitigation Policies require that agricultural
mitigation is fulfilled within two years of an application being conditionally approved by
LAFCO. The City agrees that mmtigation measures should be carried out within a
reasonable amount of time; however, for long term projects this proposed policy is probably
infeasible. This is becanse for large and/or long range projects, funding is not likely to be
available to canry out agricultural mitigation within two years of an action requiring LAFCO
approval. Therefore, the City suggests that if this proposed policy is carried forward in
some fashion that it be reworked to be flexible with both short and long range projects.

7) The proposed Draft Agricultural Miti gation Policies do not allow for more than one LAFCO
application to be filed. Once that application’s agricultural mitigation is complete, another
LAFCO application involving prime agricultural farmlands can be submitted. For large
and/or long range projects possibly spanning several decades, this proposed policy may limit
the City’s ability to move forward with its annexation program. In addition, the City is not
aware of any nexus analysis that could support delaying, denying or conditioning one
annexation action due to issues unrelated to that action and arising out of a separate
anncxation application.

8) In regards to implementation of the proposed Agricultural Mitigation Policies, what are the
procedures, timing, and details of the certification process beyond the flow chart provided at
the August 28, 2006 workshop?

9) Would an approved list of Agriculture Conservation Entity agencies or non-profits be
established and periodically updated by LAFCO?
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10) The City would like to request more time to work with LAFCO to address the issues giving
rise to any potential Agricultural Mitigation Policies put forth by LAFCO. The participatory
process involving municipalities that the draft policies would affect is approximately one
month. The current draft document is of great importance and it therefore deserves a
thorough participatory process with those entities which must adhere to the policies.

Thank you for the opportunity to participate in this important process. Again, the City of San Jose
strongly shares the concerns and objectives underlying LAFCO’s Draft Agricultural Mitigation
Policies to conserve prime agricultural farmland in Santa Clara County. An example of a recent
Agricultura] Mitigation Policy created by the City for the Evergreen East Hills Vision Strategy is
attached to this letter. We hope our comments are helpful and will be considered when considering
any final work product related to the Agricultural Mitigation Policies. As mentioned, we also look
forward to meeting and discussing the proposed documnent in further detail. ‘If you have any
questions or comments regarding this letter please contact Laurel Prevetti (535-7901) or me (535-
7900).

Sin cre]y

orwedel Actmg Dlrector
Depamnent of Planning, Building & Code Enforcement

005/.../LAFCO AG Policy Comment Letter )

TOTAL P.B4



September 6, 2006

Local Agency Formation Commission of Santa Clara County
Attn: Neelima Palacherla, LAFCO Executive Officer

County Government Center, 1 1™ Floor, East Wing

70 West Hedding Street

San Jose, CA 95110

RE: LAFCO’s Draft Agricultural Mitigation Policies
Dear Ms. Palacherla,

Thank you for providing a copy of LAFCO’s Draft Agricultural Mitigation Policies for
our review.

All remaining agricultural land in the City of Sunnyvale is currently zoned for residential
development. Therefore, LAFCO proposals are not likely to have an impact on
agricultural lands in the City of Sunnyvale.

If you have any questions or need further information, please feel free contact Mariya
Hodge at (408) 730-7659 or MHodge@ci.sunnyvale.ca.us.

Sincerely,

ot/ |

Axndrew Miner
Principal Planner

ADDRESS ALL MAIL TO: P.O. BOX 3707 SUNNYVALE, CALIFORNIA 94088-3707
TDD (408) 730-7501

& Printed on Recycled Paper




COMMITTEE FOR
GREEN FOOTHILLS

May 25, 2006

Ms. Neelima Palacherla

Santa Clara County LAFCo

70 West Hedding St, 11 Floor, East Wing
San Jose, CA 95110

Re: LAFCo Agricultural Mitigation Policy

Dear Ms. Palachetla;

The Committee for Green Foothills submits the following comments regarding the proposed LAFCo Agricultural
Mitigation Policy:

¢ CEQA and good policy require the highest feasible level of agriculture preservation be achieved
when annexation results in the loss of farmland. CEQA requires the imposition of feasible
mitigation measures that substantially lessen adverse impacts. Public Resources Code sections
21081(a)(1); 21081(a)(3). While preserving farmland does partially mitigate for the loss, a 1:1 ratio clearly
does not eliminate the significant impact, as the net effect is a 50% loss of farmland. Accordingly,
LAFCo staff should review policies at other LAFCos and at the least, it should adopt the highest ratio of
preserved-to-lost farmland currently in use.

e Even if LAFCo determines that preserving an amount of land equal to the amount of lost
farmland is adequate, a 1:1 ratio is inadequate because it assumes the program will work
perfectly. In the real world, mitigations are not perfect, programs and easements are often not followed
or violated, or simply become infeasible. Wetland restoration mitigations frequently use 2:1 or 3:1 ratios
or higher to account for the possibility of failure. A 20% addition to the preservation ratio (a 1.2:1 ratio)
would ptovide some assurance that an equal amount of land will be preserved, and should form the
lowest preservation ratio considered by LAFCo.

e LAFCo must retain as a feature of the ag mitigation policy that it has the legal ability to enforce
the ag mitigation requirements. Staff’s proposal for conditional approval of an annexation, with
mitigation preceding issuance of a Certificate of Completion, satisfies this requirement. Any alternative
proposal that modifies this in a way that removes LAFCo enforcement ability will turn this whole process
into a sham exercise. It is incumbent upon anyone proposing an altemative to show how staff can
feasibly enforce mitigation requirements.

¢ Extending the conditional approval period to longer than two years may be an appropriate
method to merge LAFCo enforcement ability with timelines that landowners may need to
arrange mitigation. An expedited renewal process may also help resolve problems where landowners
may not be able to meet deadlines. Tracking these projects over time will require additional LAFCo
resources however, and fees should be imposed for purposes of cost recovery.

e Complaints that the staff proposal conflicts with long-term planning for city expansion are
invalid. In the first place, annexations that provide space for land that the cities will not use for decades
are already disallowed. Cities remain free to develop expansion plans that project decades in the future —
however, any annexation proposal might have to be a subsidiary component of the city’s plan, and could
only be considered when it is timely. This is the current policy, and the ag mitigation proposal is not a
change in kind. If Coyote Valley landowners, as a hypothetical example, complained they could not
arrange to buy easements when development of their property would not occur for decades, then they

COMMITTEE FOR 3921 E. Bayshore Road 650.968.7243 pione  info@GreenFoothills.org
GREEN FOOTHILLS Palo Alto, CA 94303 650.968.8431 Fax www .GreenFoothills.org
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would simply be admitting that annexation of their properties should not be allowed at all. As a practical
matter, annexation could occur with staff’s ag policy, with component parts being proposed for
conditional approval, and a certificate received upon completion of the mitigation for each part.
Extending the conditional approval period and expediting renewal of the period should address any
remaining concerns.

* Mitigation stacking should be at least discouraged; some kinds of mitigation stacking should
never be allowed and it could be appropriate to prohibit stacking entitely. Illusory mitigation, such
as would occur by selling Transferable Development Rights on land already covered by conservation
easements, should be prohibited. Similarly, stacking any subsequent mitigation easement on land already
protected by an easement that achieves much the same goal is illusory and should be prohibited.

Stacking easements for biological purposes and for agricultural preservation on the same property could
result in conflicting mandates and should be discouraged or prohibited.

* All mitigation funding, including maintenance and enforcement, is the responsibility of the
annexation applicants (cities and landowners). Applicants cannot pay less than. their full share on
the basis that they expect to apply for funding from agencies such as open space authorities. Agency
funding to augment the ag mitigation project is a separate discretionary decision that does not reduce the
obligations of those converting farmland to other uses.

* While LAFCo does not have authority over County actions that convert farmland to other uses
without changing jurisdictional boundaries, it should encourage the County to adopt ag
mitigation programs similar to the LAFCo proposal.

* There should be some maximum time limit between collection of in-lieu fees by a conservation
entity and land acquisition, at least in cases where in-lieu fees are latge enough to finance
acquisition in short order.

® Land acquisition must occur within Santa Clara County.

® Acquisition programs should prefer, including giving a price preference, purchasing easements
on farms not already physically developed in ways that constrain future types of farming.
Permanent greenhouse structures (ones with paved floors) and mushroom-growing buildings are
examples of problematic development if they are the dominant use on parcels being considered.
Easements that prohibit hardscaping the property over a certain percentage level would be appropriate.

® The buffer concept needs further development. We suggest that buffers may also be farmed in some
circumstances, but in ways that minimize potential conflicts with neighbors — maximizing production and
profits would not be the first priority. Organic farming, growing hay, and limited working hours would
be examples of buffer management that could be appropriate. Because the buffer could not emphasize
agriculture and might have to switch to other uses entirely, it should not count as part of the land
preserved for agriculture.

¢ Efforts to exclude lands from designation as “prime agricultute” should be opposed. Staff
proposed policies #5 and #8 should not be weakened by efforts to use loopholes such as capping wells
and claiming the lack of water means the land is not prime, or removing “prime” designation by
landowners simply leaving land fallow for several years.

Staff’s LAFCo policies represent a strong step forward to protecting out County’s heritage. The shame is that this
was not done in previous decades. The sprawl now found in the north County could have been a “Silicon
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Archipelago™ of high tech development and housing surrounded by farmland. At least, we can avoid repeating
mistaken sprawl in out remaining prime agricultural lands.

Please contact us if you have any questions.

Sincerely,

- - /7

Brian A. Schmidt
Legislative Advocate, Santa Clara County



Friends of the Coyote Valley Greenbelt (FROG)
PO Box 7665 - San Jose CA 95150-7665

September 15, 2006

Santa Clara County Local Agency Formation Commission (LAFCO)
70 W Hedding Street, 11" Floor
San Jose CA 95110

To: Santa Clara County LAFCO Commissioners:
From: Trixie Johnson, Chair, Friends of the Coyote Valley Greenbelt (FROG)
Re: LAFCO’S Draft Agricultural Mitigation Policies

PART 1: OVERVIEW
Thank You for Your Leadership

On bebhalf of the Friends of the Coyote Valley Greenbelt, | would like to commend
you and your staff for addressing the very important issue of agricultural
mitigation for losses of agricultural lands through conversion to other uses that
may result from LAFCO decisions that allow cities to expand their urban service
area (USA) boundaries.

An Extremely Important LAFCO Legacy Decision

FROG believes that adoption of agricultural mitigation policies will be one of the
most important decisions that LAFCO has made in the more than thirty years
since it adopted its landmark countywide urban development policies.

It represents perhaps the last opportunity to provide permanent protection to
significant amounts of Santa Clara County’s remaining agricultural lands — lands
that would probably have been developed years ago with low density suburban
and rural development had it not been for the foresight and leadership of your
predecessors on LAFCO in the early 1970s.

Your decisions regarding agricultural mitigation provide you with a similar
opportunity to leave a lasting legacy that will benefit Santa Clara County
residents for generations to come, just as your predecessors did thirty years ago.

Multiple Benefits from Agricultural Mitigation Policies

LAFCO adoption of agricultural mitigation policies can provide a number of
benefits to current and future generations of Santa Clara County residents,
including:

o Strengthening LAFCO’s existing urban development policies

1



Preserving elements of our county’s agricultural heritage
+  Addressing global warming
S Providing statewide leadership
Each of these benefits is addressed in more detail below.
Strengthening LAFCO’s Existing Urban Development Policieé

For the past three decades, LAFCO’s basic, countywide urban development
policies have provided the foundation for orderly expansion of our cities’ urban
development — contrasting strongly with the seemingly random, leapfrogging
development patterns that preceded their adoption.

By encouraging compact urban development that can more efficiently be
provided with urban infrastructure and services, these policies have saved the
cities and their taxpayers countless millions of dollars over the years.

Since LAFCO adopted its urban development policies, public agencies and
nonprofit land conservation organizations have purchased and provided
permanent protection to tens of thousands of acres of open space lands that
contribute to the high quality of life we enjoy in Santa Clara County. These
efforts, however, have left our farmlands unprotected.

LAFCO adoption of agricultural mitigation policies can be an important tool for
strengthening these existing urban development policies and making them even
more effective than they have been to date,

By providing the opportunity to establish permanently protected agricultural
greenbelts near urban areas, LAFCO agricultural mitigation policies can reinforce
its policies aimed at encouraging compact urban development — in addition to
providing permanent farmland producing fresh, locally grown produce for these
urban areas, and the additional benefit of valley floor open space.

Preserving Elements of Our County’s Agriculture from Our Past into Our
Future

Santa Clara County, before it became known as “Silicon Valley,” was known as
the “Valley of Hearts Delight,” in reference to the beauty of its farmlands and -
orchards.

Ever since suburban development began replacing farms and orchards back in
the 1960s, proposals have been advanced for preserving some of Santa Clara
County’s agricultural heritage by permanently protecting some of our remaining
farmlands.

For the most part, these proposals have achieved few lasting resuits.

LAFCO adoption of agricultural mitigation policies can play a major role in finally
achieving the permanent protection for some of Santa Clara County’s agricultural
productivity, that has remained elusive for so many years.



Addressing Global Warming

As our society begins to address in earnest the many challenges posed by global
warming, we need to remember that land use and urban development patterns
can play a significant role in reducing (or increasing) greenhouse gas emissions
that contribute to global warming.

Sprawling, low density land use patterns not only increase the total amount of
vehicle miles traveled (which increases greenhouse gas emissions), but make
less viable other transportation alternatives (including using public transit,
walking, and bicycling) that could contribute to the reduction of greenhouse gas
emissions.

Consequently, in addition to their many other benefits {(e.g. reducing public
infrastructure costs, preserving open space and natural resources), compact
urban development patterns can also play an important role in combating global
warming.

By providing permanent agricultural greenbelts that can help implement urban
development policies by guiding and constraining outward expansion of urban
areas, agricultural mitigation policies can play a significant role in reducing
greenhouse gas emissions.

Providing Statewide Leadership

When LAFCO adopted its current urban development policies in the early 1970s,
it was the first county in California to do so. Taking such bold action during a
period when rapid, sprawling development was the norm took vision, leadership,
and courage.

Today, while prime agricultural lands in many parts of California are rapidly being
paved over for low density suburban development, local jurisdictions are only
now stepping forward to counter that trend and require mitigation for these farm
land losses.

By adopting agricultural mitigation policies, Santa Clara County’s LAFCO can
once again demonstrate visionary leadership on an issue of profound long term
importance, not only to Santa Clara County but to the rest of California as well.

An Excellent First Draft

FROG believes that the draft agricultural mitigation policies that LAFCO staff
prepared provide an outstanding framework for the discussion and adoption of
agricultural mitigation policies in Santa Clara County.

As with any first draft, there are some specific policies that will need refinement
and modification to address unforeseen aspects of complex issues.

But, overall, FROG supports the basic draft policies that the LAFCO staff has put
forth and encourages LAFCO to adopt agricultural mitigation policies that closely
approximate those the staff has suggested.



Need for Prompt — But Thoughtful — Action

Adoption of agricultural mitigation policies should be a high priority for LAFCO,
given its relevance to major development decisions, such as the potential

development of Coyote Valley and the conversion of agricultural lands it would
entail.

At the same time, FROG believes that LAFCO needs to take sufficient time

during its adoption process to assure that the policies that are eventually adopted
are fair, effective, workable, and enforceable.



PART 2: FROG’s COMMENTS AND SUGGESTIONS

Having expressed its general support for the draft policies prepared by LAFCO
staff, FROG would like to offer the following comments and suggestions for
LAFCO consideration.

LAFCO Should Not Take Final Action in October

At the recent LAFCO staff workshop, some of the cities expressed concern that
they did not have adequate time to have their city councils review the dratft
policies prior to LAFCO’s October meeting, due to their reduced summer meeting
schedules.

In addition, others raised issues that it may not be possible to resolve
constructively prior to the October meeting.

While FROG supports the goal of having LAFCO adopt agricultural mitigation
policies as soon as is reasonably possible, it believes that LAFCO should
proceed with its October meeting as a status report to the Commission, but let it
be known in advance to all major stakeholders that LAFCO will not be taking final
action at that meeting. ‘

Ultimately, it is important that the policies that LAFCO adopts be widely perceived
as being fair, effective, workable, and enforceable. And if it takes a month or two
more to resolve some of the remaining issues, FROG would support extending
the adoption schedule.

Adding a Statement of Purpose

FROG believes it would be desirable for LAFCO to adopt a set of findings and/or
a statement of purpose to the beginning of its agricultural mitigation policies,
similar to the “legislative purpose” section that often appears on state and federal
legislation.

By including this statement of purpose, LAFCO would provide cities, landowners,
developers, future LAFCO members, and the community at large with a clear,
readily available, and lasting explanation of why it adopted these policies.

Not only would that facilitate community understanding, but it might also help to
explain and defend the policies should they ever face a legal challenge.

This statement of purpose could address such things as:

1.  The three basic purposes established for LAFCO’s in its State enabling
legislation,

2. The threat to Santa Clara County’s remaining agricultural lands posed by
future expansion of urban areas,



3. The roles of agricultural mitigation policies in implementing LAFCO’s
longstanding, countywide urban development policies and its State
mandates

4. LAFCO’s mandate under the California Environmental Quality Act (CEQA)
to consider the impacts of its decisions on prime farmlands

This statement of purpose should also make clear that it is LAFCO's goal not just
to protect agricultural lands, but also to seek to assure that these protected lands
will remain in active agricultural production in perpetuity.

For example: LAFCO’s goal is that productive agriculture, including urban-edge
farmland, continue as a permanent contributor to the county’s quality of life and,
to the extent feasible, its economic diversity.

Two-Year Implementation Deadline Is Probably Not Workable

While FROG supports the goal of trying to ensure that mitigations that have been
agreed to actually take place, it understands the concerns that the cities and the
developer community have expressed regarding the “within 2 years” provision
being unworkable from their perspectives.

They raise legitimate concerns that need to be addressed for the ag mitigation
policies to be workable.

FROG has no solution to propose for resolving this problem. It simply suggests
that LAFCO staff should work with the cities and the development community to
find a mutually acceptable solution that assures that promised mitigations will
occur in as timely a manner as is reasonably possible.

Need for Flexibility Regarding 1:1 Mitigation to Promote Quality Mitigation

FROG generally supports the goal of requiring 1:1 mitigation for agricultural land
losses (i.e. that one acre of farmland should be permanently protected for each
acre of farmland converted to other uses).

However, it believes that there is a need to allow for a certain amount of fiexibility
with regard to meeting that 1:1 goal to take into account the critical distinction
between quantitative and qualitative mitigation.

A rigid 1:1, “acre for acre” mitigation requirement addresses only the quantitative
dimension, and ignores the quality of the mitigation — which may ultimately be
more important.

The quality of the mitigation involves more than just the total number of acres
preserved or the type of soils affected. It involves the additional public benefits
that derive from the mitigation, which may vary considerably depending on such
factors as

What mitigation method is used
0 Where the mitigation takes place



With regard to the agricultural mitigation method used, it needs to be
acknowledged that there are various ways that agricultural mitigation can be
carried out to permanently protect farmlands.

Some mitigation methods provide a greater potential array of public benefits (and
therefore provide a higher quality of mitigation), but may also be somewhat more
expensive.

Fee title acquisitions (with subsequent leases to farmers), for example, may be
somewhat more expensive than the purchase of agricultural conservation
easements.

But the purchase of fee title also provides greater public benefits that purchase of
agricultural conservation easements do not, including:

. Providing greater assurance that the protected lands will actually be used
for productive farming

. Creating the opportunity to combine adjacent small parcels to create larger
parcels that may better meet the needs of farmers

Enabling agricultural practices that are more friendly to wildlife, and

0 Allowing for future recreational trail development, which will also make it
easier for residents of nearby urban areas to get safely to roadside stands
where they can buy fresh produce and support local agriculture

If the only criterion to be used by LAFCO for agricultural mitigation is a rigid,
quantitative 1:1 requirement, then LAFCO could be creating an economic
disincentive to the use of higher quality, fee title purchase mitigations.

Therefore, FROG recommends that LAFCO’s ag mitigation policies should allow
for flexibility from a rigid 1:1 mitigation requirement to encourage higher quality
ag mitigation methods, such as fee title acquisitions.

LAFCO ag mitigation policies should also allow flexibility to take into account the
fact that some ag mitigation locations may provide more public benefits than
others, but may involve more costly land acquisitions.

For example, providing permanent protection of farmlands nearer to urban areas
has the potential to provide a number of benefits that acquisitions in more rural
areas do not, including:

0 Shaping and enhancing urban communities by creating permanent
greenbelts between or adjacent to urban areas

Creating closer links between working farms and nearby urban communities
o Focusing on lands most likely to be converted from agriculture

But farmlands closer to urban areas tend to be more expensive than lands in
more rural locations. So a rigid 1:1 mitigation policy would, due to the cost
differential, favor rural area acquisitions over urban edge acquisitions.



Therefore, FROG recommends that LAFCO ag mitigation policies should provide
flexibility to encourage protection of farmlands closer to urban areas that provide
more public benefits and are more threatened by development.

However, to the extent that LAFCO allows flexibility, it should be within the terms
of stated objectives, guidelines and criteria to assure that they will be applied
equitably and uniformly.

Agricultural Mitigation Should Occur in Close Proximity to Ag Land Loss

FROG recommends that LAFCO include in its agricultural mitigation policies a
policy stating that mitigation should generally occur within the sphere of influence
of the city in whose sphere the conversion of farmlands will occur.

We recommend this for several reasons.

First, we believe that the cities will be more accepting of LAFCO’s ag mitigation
requirements if the mitigation occurs within their sphere of influence and thus is
more likely to benefit their city’s residents.

Second, it will help to assure that agricultural lands that are preserved through
agricultural mitigation will be more “accessible” or visible to more residents of
Santa Clara County than if all the mitigation funds were channeled into just one
area of the county.

Third, with specific regard to the Coyote Valley, it would assure that mitigations
would occur within the Coyote Valley Greenbelt where they can help not only
preserve agricultural lands, but also provide permanent protection to the only

significant open space gap in urban development between San Francisco and
Morgan Hill.

File: FROG LAFCO Ag Mit Ltr 03.doc



Gmémﬂce—

PROTECTING OPEN SPACE AND PROMOTING LIVABLE COMMUNITIES

LAFCO of Santa Clara County September 14, 2006
70 West Hedding Street, 11™ Floor, East Wing
San Jose, CA 95110

Attn: Neelima Palacherla and Dunia Noel

Greenbelt Alliance commends LAFCO staff for diligently working on draft agricultural
mitigation policies for the County of Santa Clara. Establishing minimum criteria helps cities,
property owners and developers understand what is expected of them at the time of an
annexation. Greenbelt Alliance agrees that mitigation must occur at least at a 1:1 ratio for all
farmlands lost to development and that program costs should be added to the overall costs.
Developing farmland should neither be convenient nor free. The goal is to encourage infill
development, prevent sprawl and the inefficient waste of vatuable farmlands.

Greenbelt Alliance would like to make several comments regarding the draft proposal:

First of all, we remain concerned about a potential loophole if landowners were to leave their
land fallow for several years. 1f this were to happen, the hope is that mitigation would still be
required if irrigation is feasible.

Secondly, in policy 9a, it states that the City must require an agricultural buffer on the land
proposed for development. The idea behind this policy is good, but in the case of Coyote Valley
where densities are fairly high, a buffer may not be feasible as it would mean even higher
densities throughout the specific plan. However, a feathering approach on the edge of the
development could achieve a similar resullt.

LAFCO makes the case that mitigation lands or easements must be of equivalent quality and
character. Again, in the case of Coyote Valley, the South Coyote non-urban buffer is made up of
lands that are not of the same quality as Mid-Coyote lands. However, the goal in this community
is to establish an urban-edge foodbelt/ greenbelt that will require some flexibility and creativity.
Greenbelt Alliance is concerned that LAFCO’s strong language regarding ‘like for like’ could
preempt the preservation of South Coyote. We do agree that all mitigation lands should occur
within Santa Clara County, preferably as close to the lands slated to be developed as possible.

Finally, perhaps one of the most difficult issues to resolve is in regard to the timing and
fulfillment of mitigation. According to LAFCO’s policies, ‘if the conditions of approval are not
met within 2 years, the conditional approval will expire.” Greenbelt Alliance recognizes that once
]and has been annexed into the City, LAFCO no longer has control over mitigation requirements.
It would seem that money to pay for mitigation would not become available until much later,
when development is actually occurring. A longer time frame might be necessary to
accommodate mitigation measures.



Again, the draft agricultural mitigation policies are a great step towards preventing needless
annexations. The full cost of developing farmlands must be made apparent to all parties
involved. Once farmland has been paved over, there is no bringing it back, and policies such as
these take the next feasible course of action: protecting the remaining, threatened farmlands in the
area.

Sincerely,

Michele Beasley
South Bay Field Representative



Bob Power To: neelima.palacherla@ceo.sccgov.org

<bob@scvas.org> cc:
Subject: Agricultural Mitigation Policies
09/08/2006 02:09 PM

Dear LAFCO Commissioners:

On behalf of the Santa Clara Valley Audubon Society, I wish to
commend you for the thoughtful and comprehensive work that staff has
done to create a far-reaching and critically important Agricultural
Mitigation Policy.

We wish to reinforce three elements of this plan:

1. 1:1 replacement ratio of affected lands.

2. Acquisition and transfer of ownership within a two-year period

3. Requirement of payment of in-lieu fees to fully fund acquisition,
maintenance and monitoring of these properties.

We strongly recommend a preference of fee-title acquisition of
properties over the alternative of conservation easements.

Your implementation of these policies will ensure a lasting legacy of
our agricultural heritage along with providing extraordinary open
space values for Santa Clara County and the region.

Sincere appreciation to you and your staff in developing and
implementing these policies.

Bob Power, Executive Director
Santa Clara Valley Audubon Society



Save Open Space Gilroy
1495 Hillview Ct.
Gilroy, CA 95020

Sept. 8, 2006

Local Agency Formation Commission of Santa Clara County
County Government Center, 11* Floor, East Wing

70 West Hedding St.

San Jose, Ca 95110

RE: Comments on LAFCO’s Agricultural Mitigation Policies
Dear LAFCO Commissioners and Staff:

Save Open Space Gilroy (SOS Gilroy) appreciates the opportunity to comment on LAFCO’s
" proposed new Agricultural Mitigation Policies. Our organization is firmly committed to the
preservation of Santa Clara County’s farmland. We are pleased that LAFCO plans to adopt
agricultural mitigation policies and believe that the draft policies are well thought out.

Although the City of Gilroy adopted its own Agricultural Mitigation Policies in May of 2004, two
major projects, the Hecker Pass Specific Plan and the Glen Loma Ranch Specific Plan, both
narrowly escaped having to mitigate for the loss of over 300 acres of prime ag land as identified
on the California Dept. of Conservation’s “Important Farmland Map for Santa Clara County”.
The Gilroy policy relies solely on the results of the Land Evaulation and Site Assessment model
(LESA) and it is through this reliance that a loophole exists.

Using the State Department of Conservation’s Important Farmland Map of 2004 defines the land
requiring mitigation very clearly. We are also very happy to see that LAFCO’s draft policy 5.c
uses the Storie Index Rating for determining prime ag land (rather than the LESA model) as well
as the other five qualifications listed under “Definition of Prime Agricultural Lands”. We support
the statement under 5.b that says, “whether or not land is actually irrigated, provided that
irrigation is feasible.” The big loophole under Gilroy’s Agricultural Mitigation Policy was
exemplified by the Glen Loma Specific Plan. Land slated for development under the Specific
Plan was not being irrigated, wells were capped and land was left fallow in order to lower the
LESA score and avoid mitigation. Furthermore, all information about the land was provided by
the property owners who had a vested interest in avoiding mitigation. The Hecker Pass Specific
Plan is another example of how mitigation was avoided. There approximately 96 acres of prime
ag land were “averaged” with about 328 acres of other land, resulting in a LESA score which
narrowly missed the qualifying score of 40.

SOS Gilroy supports the sections 7. and 8. a., b. and c. on page 2 under the heading “Mitigation
Requirements”. They address the location of agricultural lands to be preserved. It is important
that the mitigation lands are located in Santa Clara County. These sections will guide the cities in
our county as to where LAFCO wants prime ag land preserved. Item 8. a is also important in
providing that the mitigation must result in the preservation of ag land of equivalent quality. If
this is implemented it should result in an urban growth boundary or buffer which will protect



additional ag land. Gilroy’s ag mitigation measures specify mitigation land far on the east side of
the valley, about a mile from the eastern 20- year growth boundary , east of Llagas Creek..

We are very glad to see, under “Timing and Fulfillment of Mitigation” number 13 on page 4 of
the Draft Policy, that mitigation must occur within 2 years of the LAFCO conditional approval.
It is appropriate that mitigation must be assured for one USA application before any additional
applications are considered.

It is our understanding that when cities apply to LAFCO for inclusion into the Urban Service
Area, they are planning to develop within a 5-year timeframe. So the two-year requirement for
mitigation is not unreasonable. If LAFCO were to delete this requirement it is possible, through
unforeseen circumstances or changes in city policies regarding development agreements, that
developers could somehow avoid the mitigation altogether. We believe that having this policy in
place is the best way to guarantee to LAFCO that the loss of prime agricultural lands is actually
mitigated. If mitigation is not “locked in” before annexation LAFCO will have no assurance that
it will actually occur. The two year time frame will assure that 1mplementat10n of the preserved
agricultural area will occur simultaneously with development.

We support LAFCO’s Draft Agricultural Mitigation Policy and urge the commissioners to
approve it as written. It addresses known weaknesses which have surfaced in Gilroy’s Ag
Mitigation Policy and shows a strong commitment by LAFCO that at least half of Santa Clara
County’s remaining prime agricultural lands will be preserved in perpetuity.

Sincerely,

David Collier

Carolyn Tognetti

Connie Rogers

For Save Open Space Gilroy



BINGHAM McCUTCHEN

Alan C. Waltmer
Direct Phone: (415) 393-2510
alan.waltner@bingham.com

September &, 2006

VIA FIRST CLASS MAIL
And E-MAIL (neelima.palachera@ceo.sccgov.org)

Binghom McCulchen LLP i .
Neelima Palachera, Executive Officer

Santa Clara County LAFCO
70 West Hedding Street, 11% Floor
San Jose, CA 95110

Three £mbarcadero Center
Son Francisco, CA
24111

415.393.2000

4155932286 fox RE: Comments on LAFCO’s Draft Agricultural Mitigation Policies

Dear Ms. Palachera:

bingham.com

This letter comments on the August 14, 2006 draft “LAFCO’s Agricultural Mitigation

Fi:::: Policies"’. Qur comments are wpitten from the perspes:tive of a prospective Project
‘ located within the 20-year planning boundary of the City of Gilroy, but outside of the
toncer current City of Gilroy boundaries. Given this focus, we are not addressing in detail
Los Angeles several broader issues raised by the Home Builders Association of Northem California
New York (HBANC)' in their comments, which we consider well founded, but instead expand upon
Cronge County several specific issues presented by the potential application of the policy to projects
Son frarcisco seeking annexation into the City of Gilroy. In that regard, there are a number of features
SR LRl of the draft policy that we believe will impair, rather than promote, the apparent goals of
eli the policy, while at the same time creating unnecessary barriers to needed residential and
SR (G other development.
Washingior

Our principal concerns are: (1) the timing provisions of the draft policy, particularly the 2
year expiration provision, (2) features of the draft policy that will lead to unnecessarily
excessive costs for mitigation acquisitions, (3) ambiguities concerning the nature of the
required mitigation, and (4) other provisions that are unduly restrictive and/or conflict
with Gilroy’s current agricultural mitigation policy, or that are ambiguous.

! We agree with HBANC that the proposed policy would intrude upon local agencies’
land use authority, and also their responsibilities as lead agencies under CEQA. Also, as
recognized in the HBANC comments, a significant problem with the draft policy is that a
number of key issues are left unresolved, which will create unnecessary uncertainty and
procedural hurdles in the annexation process. This lack of specificity both makes it
difficult to comment on the proposal, and also threatens to create practical difficulties
during future annexations.

SF/21684702.1



Bingham McCulchen LLP

binghom.com

Santa Clara County LAFCO
September 8, 2006
Page 2

Our starting point is the City of Gilroy’s “Agncultural Mitigation Policy” adopted May 3,
2004, which illustrates that the uncertainties and other problems with the draft LAFCO
policy can be improved. Moreover, Gilroy’s adoption of its own policy makes the
creation of a separate and potentially inconsistent LAFCO policy redundant and
unnecessary. Rather than establishing an open-ended policy of its own, LAFCO should
either confirm the acceptability of Gilroy’s policy in the annexation context, or engage in
a dialogue with the City and affected parties to make any changes considered necessary
by LAFCO. This is particularly true since many of the features of the draft LAFCO
policy would regulate land use, which is the City’s exclusive responsibility. Gov. Code
Section 56886.

“‘We have also used as a basis of comparison the Yolo County LAFCO’s “Agricultural

Conservation Policy” most recently amended in January 23 of this year (Yolo policy).
As recognized by the staff of the Sacramento County LAFCO: “Yolo LAFCo has
probably the most aggressive policy related to the preservation of prime agricultural
land.” January 5, 2005 Staff Report

(http://www .saclafco.org/meetings/docs/2005/01/Open-Space.pdf). The Yolo policy is
similar to the Gilroy policy in many respects regarding the treatment of the problematic
issues addressed below.

The 2-Year Expiration Provision. Our first concern is with the timing provisions of the
draft policy, under which the conservation easements must be obtained within 2 years of
a “conditional approval” by LAFCO, after which the approval would be deemed to
expire. For many developments, such a provision would place the project in a “Catch
22” situation since the uncertainty in the annexation would preclude (or at minimum
severely impair) project financing, including the financing necessary to acquire the
mitigation credits. The relatively short 2-year period also could require significant
expenditures for mitigation credits before funds are reasonably available for those credits
in the normal development cycle. This is particularly true for phased development
projects, where only a small portion of the property is slated for development in the near
term, but the policy would apparently require costly acquisition of all of the mitigation
credits early on. That is the reason why vesting tentative maps and development
agreements generally have a much longer lifespan than the proposed 2-year period.

The Gilroy policy contains a much more workable timing policy, requiring that a deferred
payment or dedication agreement be entered into at the time of the initial land use
approvals, but not requiring the completion of the mitigation until final map approval, or
issuance of the first building permit if no map is required. Likewise, the Yolo policy
requires the applicant “to have the mitigation measure in place before the issuance of
either a grading permit, a building permit or final map approval for the site.” Yolo policy
at 9. This approach helps dovetail the policy with other provisions of the Planning and
Zoning Law, while LAFCO’s proposed 2-year expiration would not. LAFCO should not
adopt timing provisions more stringent than contained in the Gilroy or Yolo policies.

SF/21684702.1
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Santa Clara County LAFCO
September 8, 2006
Page 3

Unnecessary Restrictions on the Acquisition of Mitigation Credits. The draft policy
would also unnecessarily increase the cost of the mitigation credits, by constraiming the
available market of qualifying properties. In that regard, the requirement that the
qualifying properties be in areas that would be “impacted in the reasonably foreseeable
future by development” could limit mitigation opportunities to relatively expensive
properties on the immediate urban fringe. While we recognize that this factor requires
some degree of balancing, LAFCO should be more strategic in helping to ensure that any
required mitigation acquisitions are cost-effective.

In Gilroy’s policy, eligible preservation areas are identified in an attachment broadly
delineating “Preferred Preservation Areas.” This specification of “preferred” preservation
areas helps address the problem of inflated mitigation credits. The identified areas should
be strategically placed so that they serve the goals of the policy, while being distant
enough from areas slated for near-term development to ensure that the prices remain
reasonable, and including sufficient areas to ensure that competitive market dynamics are
maintained. By defining the acceptable properties to include those areas outside of the
City’s general plan boundary but within the City’s sphere of influence, and requiring that
the preservation lands be either “Prime” or of “Statewide Importance” and have an
adequate water supply to support agricultural use, the Gilroy policy strikes a balance that
focuses mitigation acquisitions in vulnerable areas, while ensuring that the costs of those
acquisitions remain reasonable. The Gilroy policy also helps ensure reasonable mitigation
prices by setting the in-lieu fee at the lowest appraisal of purchasing development rights
in the preferred areas. Likewise, the Yolo policy establishes the in lieu fee at 35% of the
average fee price of the most recent comparable undeveloped land purchases in the area.
Your policy should be no more stringent.

Ambiguities Regarding the Required Mitigation. Paragraph 6 states that the
mitigation should be by “replacement” while the policy more generally indicates that
mitigation by “preservation” is the proposed approach. It would be infeasible,
prohibitively expensive, and likely result in additional environmental impacts to require
that new agricultural lands be created to replace those being lost. Both the Gilroy and
Yolo policies require only preservation. The word “replacement” should therefore be
changed to “preservation” in Paragraph 6.

Additional Concerns. Paragraph 6 also states that funds should be provided for the
“promotion of agriculture” on the mitigation lands. This potentially expansive ongoing
subsidy should not be included. Neither the Gilroy nor Yolo policies include such a
requirement. Instead, these policies only require a minimal funding for ongoing
administration.

Next, paragraph 17 of the proposal, which precludes approval of USA amendment
proposals until the mitigation is “provided” for previous USA approvals, in all likelithood
will unnecessarily suspend processing of such proposals and unfairly penalize future
applicants for the actions of others. This provision should be eliminated.

SF/21684702.1
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The required agricultural buffers are required in the draft policy to be “sufficient” without
any further guidance. In the Gilroy policy the width of agricultural buffers is specified at
150 feet. The Gilroy policy also excludes from the mitigation obligation a portion of the
agricultural buffer and areas dedicated for city facilities such as parks, permanent natural
open space, public school sites, roadway and other transportation facility dedications, and
the like. All of these limitations and exclusions are reasonable and should be accepted by
LAFCO.

Conclusion. The current Gilroy policy appears fully consistent with LAFCO’s draft. It
establishes a 1:1 mitigation program with the same options of fee transfer, conservation
casements, or payment of in lieu fees, specifies appropriate mitigation parcels in a
manner that appears consistent with LAFCO’s intent, and establishes other parameters
such as the buffer area consistent with the approach taken in other cities that have been
identified as a model by LAFCO. We therefore suggest, at least with respect to
annexations to Gilroy, that the Gilroy policy either be confirmed or adapted as
appropriate, in lieu of adoption of a separate set of policies by LAFCO.

We appreciate this opportunity to comment on this important policy document, and look
forward to working with you and your staff as the policy develops.

Sincerely yours,

/ﬁ/___::‘

Alan C. Waltner
Partner

cc: Dunia Noel, LAFCO Analysis (dunia.noel@ceo.sccgov.org)

SF/21684702.1



HOME
BUILDERS
ASSOCIATION

B

OF NORTHERN CALIFORNI1A

September 7, 2006

Via mail and email (neelima.palacherla@ceo.sccgov.org)
Neelima Palacherla, Executive Officer

Santa Clara County Local Agency Formation Commission
70 West Hedding Street, 1 1" Floor

San Jose, CA 95110

Re: Comments on the Draft Agricultural Mitigation Policies

Dear Ms. Palacherla:

The Home Builders Association of Northern California (“HBANC?”) respectfully submits
these comments on the captioned matter and requests they be included in the administrative
record. HBANC is a nonprofit association with over 900 members that works to advance the
interests of the homebuilding industry and new homebuyers in the Bay Area.

HBANC has significant concerns about the Draft Agricultural Mitigation Policies (“Draft
Policies”). First, we believe the Draft Policies are beyond the scope of the authority granted to a
Local Agency Formation Commission (“LAFCO”) under the Cortese-Knox-Hertzberg Local
Government Reorganization Act of 2000 (“the Act”). Second, legalities aside, we believe that
the Draft Policies will frustrate rather than advance the Act’s goals, which include promoting
orderly development, providing an adequate supply of housing, and protecting agricultural land.
We therefore request that the Santa Clara County LAFCO not adopt the Draft Policies.

1. The Draft Policies are Ultra Vires

Mailing Address The Draft Policies would condition annexation proposals that involve converting prime

PO.Box5160  agricultural land to other uses on compliance with a number of requirements. The requirements

San Ramon include providing mitigation for converted acreage at a ratio of not less than 1 to 1, and

California 94583-spommanding annexing cities to adopt land use policies related to agricultural protection.
HBANC believes that these requirements, and the others like them, are beyond the authority ofa

200 Porcer Drive LAFCO.

#200

San Ramon

California 94583

Tel {925) 820-7626

Fax (925) 820-729% k11684397 1
Website: hbanc.org,



Santa Clara County LAFCO
September 7, 2006
Page Two

Unlike cities or counties, LAFCOs do not possess the broad police power that
encompasses the authority to regulate development and impose mitigation measures as part of
that regulation. In fact, the Act expressly prohibits LAFCOs from imposing any condition “that
would directly regulate land use density, intensity, property development, or subdivision
requirements.” Gov. Code Section 56375. See also Gov. Code Section 56886 (“none of the
following terms and conditions shall directly regulate land use, property development, or
subdivision requirements™). The Draft Policies’ requirements related to miti gating the impacts
of projects quite clearly represent conditions that directly regulate property development—the
very concept of mitigation is inherently tethered to the regulation of property development.
LAFCO therefore cannot condition approval of an annexation proposal on “mitigating” impacts
to prime agricultural land.

Of course, this is not to say that the issue of prime agricultural land is not a proper factor
for LAFCOs to consider when weighing annexation proposals. Gov. Code Section 56377
requires LAFCOs to incorporate agricultural land considerations into its decision making under
specified circumstances (along with other interests such as promoting orderly development and
meeting regional housing needs)'. However, nothing in Section 56377 or any other provision of
the Act can be fairly read as authorizing LAFCOs to impose the mitigation requirements
contained in the Draft Policies. For example, Sections 56375 and 56886 contain lengthy and
specific provisions specifying LAFCOs’ powers generally and with respect to conditioning
annexation proposals, but nowhere is there language sanctioning the kind of land use regulation
embodied in the Draft Policies. To the contrary, as previously shown, the Act affirmatively and
repeatedly prohibits it.

The Draft Policies’ requirement that cities adopt land use policies relating to agricultural
protection is similarly beyond the powers delegated to LAFCOs by the Act. Absent preemptive
federal or state law, cities are free to exercise their local police powers as they see fit. With
respect to local land use regulation, the only provision in the Act which authorizes LAFCOs to
dictate local planning and zoning action is Section 56375, which provides that LAFCOs may
require a city to prezone an area as a condition to annexation. Again however, in keeping with
the Act’s limitation on LAFCO’s regulation of property development, Section 56375 provides
that “the commission shall not specify how, or in what manner, the territory shall be prezoned.”
Except for this authorization to require cities to prezone, LAFCOs cannot dictate how cities
exercise their local police power via conditions imposed on annexation proposals.

"tis important to note that the Legislature considered, and rejected, legislative language that
would have prohibited LAFCOs from approving a project that might lead to development of
prime agricultural lands or open space lands if there are other feasible alternatives. The 2000
Growth Within Bounds report, which formed the basis of the overhaul of the Act, recommended
such a provision and language to that effect was included in Section 56377 of the introduced
version of AB 2838. However, that language was deleted from the bill prior to its passage.
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Finally, the Draft Policies are fundamentally inconsistent with the role of LAFCOs as
responsible agencies under the California Environmental Quality Act (“CEQA”). CEQA
Guidelines Section 15051, subd. (b)(2) provides that where a city prezones an area, the city will
be the lead agency for any subsequent annexation and prepare the appropriate environmental
document at the time, with LAFCO being the responsible agency. It is during the lead agency’s
CEQA process that questions regarding potential impacts to prime agricultural land, the
significance of any impacts, and the necessity for adopting any mitigation measures are properly
addressed. LAFCO, as a responsible agency, will be consulted and given the opportunity to
express its views. Once the city completes the CEQA process, however, Guidelines Section
15231 provides that except in limited circumstances, the final EIR or negative declaration
adopted by the lead “shall be conclusively presumed to comply with CEQA for purposes of use
by responsible agencies....” The Draft Policies are clearly inconsistent with these provisions as
they would establish LAFCO as the de facto lead agency with respect to determining whether a
project will potentially impact prime agricultural land, whether mitigation is required, and the
form it should take.

I1. The Draft Policies Do Not Advance the Purposes of the Act

Legal issues notwithstanding, if adopted the Draft Policies would create unnecessary
uncertainty and procedural hurdles in the annexation process. Throughout the Draft Policies,
generalized statements are made to the effect that mitigation should be “adequate and
appropriate,” that City implementing policies should be “consistent,” that mitigation lands must
be “deemed acceptable” and “consistent” with the policy, that agricultural buffers be
“sufficient,” and that preservation lands “would otherwise be threatened/impacted in the
reasonably foreseeable future by development . . ..” Open-ended statements such as these will
make it very difficult for affected jurisdictions, landowners and developers to formulate effective
annexation proposals, and will inhibit rather than promote orderly growth in the Bay Area. We
note that the Growth Within Bounds report observed that “The loss of farmland has been a
special concern in California’s Central Valley. A lack of housing availability in the Bay Area
and Silicon Valley...has contributed to expansion of suburban growth into the heart of
California’s most productive farming region.”

We are also concerned with the timing provisions, under which conservation easements
must be obtained within 2 years of a “conditional approval” by LAFCO, after which the approval
would be deemed to expire. For many developments, such a provision would place the project in
a “Catch 22” situation since the uncertainty in the annexation would preclude (or at minimum
impair) project financing, including the financing necessary to acquire the mitigation credits.
The relatively short 2-year period also could require significant expenditures for mitigation
credits before those funds are reasonably available in the normal development cycle. This is
particularly true for phased development projects, where only a small portion of the property is
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slated for development in the near term, but the policy would apparently require costly
acquisition of all of the mitigation credits early on. That is the reason why vesting tentative
maps and development agreements generally have a much longer lifespan than the proposed 2-
year period.

In addition to creating uncertainty, the draft policy could unnecessarily increase the cost
of the mitigation credits, by constraining the available market of qualifying properties. In that
regard, the requirement that the qualifying properties be in areas that would be “impacted in the
reasonably foreseeable future by development” could limit mitigation opportunities to relatively
expensive properties on the immediate urban fringe. While we recognize that this factor requires
some degree of balancing, LAFCO should be more strategic in helping to ensure that any
required mitigation acquisitions are cost-effective.

Also, the provision prohibiting approval of USA amendment proposals until the
mitigation is “provided” for previous USA approvals, could unnecessarily suspend processing of
such proposals and unfairly penalize future applicants for the actions of others.

Finally, in our view the fact that the City of Gilroy (and other cities) have adopted
agricultural mitigation policies makes the creation of a separate and potentially inconsistent
LAFCO policy redundant and unnecessary (in addition to being ultra vires). Rather than
establishing an open-ended policy of its own, LAFCO should confirm the acceptability of
policies such as Gilroy’s in the annexation context, and/or engage in a dialogue with cities and
affected parties to make any changes considered important by LAFCO.

HBANC appreciate the opportunity to comment and would be happy to meet to discuss
our concerns. -

Paul Campos
Vice President & General Counsel

cc: Dunia Noel, LAFCO Analysis (dunia.noel@ceo.sccgov.org)
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My comments are in the attached document. These are my own views and have not been endorsed by the
Authority or its Board.

Jim Foran
Director, District 2 & Vice Chairman
Santa Clara County Open Space Authority

Agricultural mitigation policy.d



Comments on
LAFCO’s AGRICULTURAL MITIGATION POLICIES
Draft of August 14, 2006

LAFCO’s mandate to preserve farmland is based on the public’s interest in preserving agriculture as they
have defined through their legislature. A public agency, the Santa Clara County Open Space Authority, has
also been created by the legislature and charged with the role of preserving agriculture. Its jurisdiction
includes virtually all of the farmland identified for preservation in this draft policy. The Authority has
actively been engaged in preserving large amounts of agricultural land in Santa Clara County.

1) All agricultural land preserved as mitigation under this policy should be placed under conservation
easement to the Authority.

The Authorityis solely devoted to preservation and has an independently elected Board directly
responsible to the public. It would be completely inappropriate to hand responsibility for such lands over to
a private party. No private party is subject to any public governance. Any group wishing to subvert the
requirements of LAFCO could organize an “agricultural conservation entity” or take over an existing entity
and subsequently undo the effects of the required mitigation. A private corporation can simply go out of
business once its aims have been accomplished with no consequences to those who would misuse
LAFCO’s trust. Even well respected private land trusts, such as the Nature Conservancy, have recently
been exposed as havingimproper relationships with landowners.

Neither should cities be allowed to create their own agricultural preservation programs to administer
mitigation lands. Cities are responsible for creating and maintaining developed areas not farms. To think
that a city should be allowed to determine the cost of a program clearly represents a conflict of interest and
would result in cities competing with each other to provide the most favorable treatment for developers.
Cities eligible should be required to participate in the Authority and supply its funding.

2) Under no circumstances should it be assumed that any SCCOSA funding may be used to provide
or maintain mitigation lands. Mitigation funding is the responsibility of the developers and the cities. The
Authority may use its funding resources to augment mitigation efforts as it deems appropriate.

3) LAFCO’s agricultural mitigation policy should be applied to lands developed outside the urban
area under the county’s authority, as well as to Urban Service Area expansions.

4) A 1:1 replacement ratio will only allow a preservation of one half of the remaining agricultural
land. A higher ratio should be considered in recognition of the amount of such land that has already been

lost in this county.
5) Agricultural mitigation land of the full required acreage must be identified and preserved before
allowing the project requiring mitigation to proceed.

The practice of allowing in lieu fees can only be allowed if there is a guarantee that they will result in the
preservation of the required acreage and quality of agricultural land. The longer it takes between the
deposit of the fees and the purchase of the land the less the money will buy.

6) No stacking of mitigation requirements should be allowed.

That is that lands accepted for agricultural preservation cannot include any that are counted for the purpose
of other types of mitigation such as land dedicated in order to obtain density bonuses for clustered

development, lands counted for habitat mitigation, or mitigation for any other purpose.

7) Agricultural mitigation lands must result in the aggregation of lands of sufficient size to make



agricultural operation viable and practical.

At LAFCO’s 2/16/06 Workshop it was noted that; 20, 40, and even 80 acre farms are difficult to make
viable.Although 1,026 properties are classified as farms this includes ranches, nurseries, Christmas tree
farms, vineyards, and greenhouses. Currently only 150 farms have sales of over $100,000. Also 445 of the
totalonly farm as a secondary occupation. The median size of a “farm” in the county is 11 acres and only
79 are larger than 500 acres. This number includes ranches which do not meet the definition of farmland
for mitigation. Acceptable mitigation properties should only include those which can be aggregated into
contiguous farms of at least 160 acres.

8) No land dedicated to nurseries, Christmas tree farms, ornamental flowers,turf farms, greenhouses,
or other indoor uses should be deemed acceptable as agricultural mitigation land.

Priority needs to be focused on the preservation of true farms, particularly those which produce food for
people.

9) Preserve buffer zones within the land to be developed.

Buffer zones of 200 feet need to be required within the urban edge. The buffers must be on the land that is
being developed and not on the land that is being preserved. Buffer zone land should be placed under
conservation easement to the Authority and funding for the maintenance of the buffer land must be
dedicated by the development.

10) LAFCO should draft and specify a model Right to Farm Ordinance.
Any deviations or amendments of such an ordinance should not be allowed without LAFCO approval.

11) °  Any other appropriate measures to satisfy the intent of the policy should be additional and not in
substitution to this policy.

12) All agreements should require that the Santa Clara County Open Space Authority be a party to the
agreement.

All terms and conditions should be in compliance with the Agricultural Conservation Policies of the
Authority. Any changes in those policies should be subject to LAFCO approval. The Authority may charge
a fee for the consideration of any agreement or to cover any other administrative costs relative to the
fulfillment of these requirements.

Jim Foran
403 Camille Circle #12,
San Jose, CA 95134



Coyote Housing Group, LLC

September 29, 2006

By Overnight Delivery

Neelima Palacherla

Local Agency Formation Commission of Santa Clara County
County Government Center, 11th Floor, East Wing

70 West Hedding Street

San Jose, CA 95110

Re: Comments on Draft Agricultural Mitigation Policies

Dear Ms. Palacherla:

This letter provides comments on Santa Clara LAFCo’s Draft Agricultural Mitigation
Policies (Draft Policy) on behalf of Coyote Housing Group, LLC (CHG), a group of property
owners in the Coyote Valley area of San Jose. CHG is funding the preparation of a Specific
Plan (CVSP) for the Coyote Valley by the City of San Jose and thus has a significant interest
in ensuring that any Agricultural Mitigation Policies balance the need for planned, orderly
and efficient development with the need to conserve agricultural land. We appreciate the
efforts that LAFCo is undertaking to formalize an agricultural mitigation policy, but we have
several significant concerns with the current Draft Policy:

. The permanent restriction of the use of lands to agricultural purposes as a
condition of a boundary change would violate the provision in the Cortese-
Knox-Hertzberg Act (CKH) prohibiting LAFCo from imposing conditions on
proposals that “directly regulate land use;”

. If LAFCo has authority to mitigate the loss of agricultural land, it would be as
a responsible agency through the California Environmental Quality Act
(CEQA); the Draft Policy should be comprehensively redrafted so that it is
within the CEQA framework. In particular, LAFCo must work with the Lead
Agency on any mitigation measures in its role as a responsible agency;

sf-2181982
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Mitigation under CEQA is only triggered when there is a finding of a
“significant” impact on the environment. The Draft Policy does not address
when conversions of agricultural land are “significant” and appears to assume
that all conversions are significant;

Because imposing mitigation is a CEQA function, the Draft Policy’s
definition of agricultural land must follow CEQA’s definition of agricultural
land;

Even if it were applicable, the Draft Policy’s definition of “prime agricultural
land” does not even follow CKH’s definition;

The Draft Policy fails to adequately consider CKH’s policy goal of promoting
planned, orderly and efficient growth;

The Draft Policy does not include the consideration of the “feasibility” of
mitigation requirements. In assessing feasibility of a mitigation measure, the
Lead Agency must consider economic and social factors, along with
environmental, legal and technological factors. (Guidelines 15131.)

Qualifying mitigation lands are defined too narrowly and are unrealistic;

LAFCo lacks the authority to require cities to adopt the measures described in
Draft Policy Section 9,

The qualifications an agricultural conservation entity must possess should be
clarified;

The Draft Policy requires that mitigation measures be in place too early in the
process, particularly for projects with a long buildout horizon;

The effective date of the annexation must be upon approval of the measure; a
2 year conditional approval is problematic. Delaying the effective date would
make funding of construction and infrastructure infeasible , particularly for
multi-year projects like Coyote Valley; and

The Draft Policies take a “one size fits all” approach to mitigation that does
not take into account the different circumstances facing Lead Agencies, and
which unreasonably and unnecessarily stifles creative approaches that would
accomplish the same objectives.
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A. LAFCos Are Not Authorized Under The CKH To Impose Direct Land
Use Controls Such As Off-Site Mitigation For Agricultural Resources.

LAFCos have limited powers in imposing conditions on boundary changes. We note
that the Draft Policy fails to cite any legal authority allowing LAFCo to require agricultural
mitigation as conditions to boundary changes and we do not believe any such authority exists
in the Cortese Knox Herzberg Act (CKH). For example, Government Code sections 56301
and 56377 do not authorize the imposition of environmental mitigation measures but merely
require LAFCo to “consider” certain competing policies when making decisions. Further,
the CKH expressly prohibits LAFCos from imposing conditions which directly regulate land
use. Gov. Code § 56375(a). By requiring that land use controls be imposed on off-site
agricultural lands, the Draft Policy directly regulates land use.

CKH defines LAFCo’s powers and duties as follows: “To review and approve or
disapprove with or without amendment, wholly, partially, or conditionally, proposals for
changes of organization or reorganization, consistent with written policies, procedures, and
guidelines adopted by the commission.” Gov. Code § 56375(a). Although LAFCo may
impose certain conditions on a proposal, it “shall not impose any conditions that would
directly regulate land use density or intensity, property development, or subdivision
requirements.” Id.

The CKH enumerates the limited circumstances under which LAFCo may condition
annexation, but nowhere does the CKH identify conditions for the mitigation for the
conversion of agricultural lands. Gov. Code §§ 56885.5, 56886. Section 56885.5, for
example, provides that the range of issues for which a LAFCo is authorized to impose
conditions is limited to the specifically enumerated matters set forth in Section 56686;
procedural matters concerning related changes of organization; and requirements applicable
to cities and districts which are to be disincorporated or dissolved. Gov. Code
§§ 56885.5(a)(1)-(a)(4). Likewise, Section 56886 limits LAFCo’s conditioning authority to
a list of enumerated matters which fall squarely within LAFCo jurisdiction, such as
conditions concerning the levying of taxes and assessments, the transfer of funds, and the
formation of new districts. Gov. Code § 56886(a)-(v). Despite the long and detailed list of
items that may be conditioned by LAFCo, Sections 56885.5 and 56886 fail to include any
reference to “agricultural land” or “prime agricultural land.” Instead, the Act makes clear

' LAFCo must consider “[t]he effect of the proposal on maintaining the physical and economic integrity of
agricultural lands, as defined by Section 56016.” (Gov. Code § 56668(e).) And when “reviewing and
approving or disapproving proposals which could reasonably be expected to induce, facilitate, or lead to the
conversion of existing open-space lands to uses other than open-space uses,” LAFCo is directed to “consider”
certain policies favoring the moving of the land use “away from existing prime agricultural lands in open-space
use . ...” (Gov. Code § 56377(a).) Conversely, LAFCo is encouraged to approve annexations that include
open space that includes “nonprime agricultural lands.” (/d., § 56377(b).)
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that LAFCo has no authority to impose any condition that would “regulate land use, property
development or subdivision requirements.” Gov. Code § 56886.

The Legislature’s intent to limit the ability of LAFCos to impose conditions on
boundary changes is also evident in the legislative history of the statute and other agency
documents. For example, the April 5, 2000 analysis prepared by the Legislature’s Assembly
Committee on Local Government concluded that while “strengthen[ing] policies to protect
agricultural and open-space lands” is an important factor for LAFCo to “consider,” LAFCo
has no direct authority to impose land use regulations:

[R]evising the Act to reflect evolving legislative policy
concerning the prevention of sprawl and encouragement of
orderly development is consistent with the Act’s original intent
and within the Legislature’s purview. This includes an
understanding of the interrelationship between water supply
and growth, the threat presented by the loss of agricultural land
to development, and the importance of encouraging
development within already developed areas where possible
and in accordance with regional growth policies where they
have been articulated. AB 2838 only requires LAFCos to
consider these issues when making decisions and appears not
to preempt any local government land use authority.

Assembly on Committee on Local Government, AB 2838 Bill Analysis (April 4, 2000), at
12-13 (emphasis added).

Here, LAFCo’s Draft Policy would result in a “direct regulation of land use” because
it would require, as a condition of approval for a proposed boundary change that would result
in the conversion of prime agricultural land, that certain off-site land be restricted in
perpetuity to agricultural use. Regardless of the words used to describe this requirement,

such a condition “directly regulates land use” and the future property development of the
conserved land.

Hence, while LAFCo approvals may necessarily carry land-use implications, the
statute explicitly limits LAFCos to indirect forms of land use regulation, such as requiring
pre-zoning of areas to be annexed, or controlling access to facilities and services such as
infrastructure. A LAFCo that attempts to directly regulate land use exceeds its authority
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under the statute. Here, a condition requiring off-site agricultural mitigation is clearly a
direct land use control, and thus is not authorized under the CKH.?

B. “Mitigation” Of Agricultural Land Impacts Can Only Be Imposed
Through The CEQA Process.

The California Supreme Court has stated that CKH “dovetails with CEQA” and the
two statutes must be “harmonized.” Bozung v. Local Agency Formation Com., 13 Cal. 3d
263, 282 (1975). The way to “harmonize” the statutes with respect to agricultural mitigation
is for LAFCo to work with CEQA lead agencies to develop policies encouraging the
imposition of mitigation for “significant” agricultural conversions as part of the lead
agency’s EIR. The Draft Policy should be comprehensively overhauled to reframe it in the
CEQA context.

Here, we note a few of the fundamental changes that would be required to harmonize
LAFCo’s authority under the CKH Act with CEQA for purposes of pursuing its policies.

. Under CEQA, LAFCo acts on most annexations as a responsible agency,
rather than a lead agency. (CEQA Guidelines section 15096.) Responsible
agencies play a consulting role, not a lead role, in the development of
mitigation measures on a project subject to CEQA. Under section 15096, a
responsible agency must first coordinate with the lead agency on its EIR, and
further, the responsible agency must “comply with CEQA by considering the
EIR prepared by the lead agency.” Id. Responsible agencies may consult
with the lead agency over the scope and content on that EIR and may
comment on the perceived “shortcomings in the EIR . . . or on additional
alternatives or mitigation measures which the EIR should include.” 1d. Ifa
responsible agency believes the EIR certified by the lead agency 1s
inadequate, it may (a) challenge the EIR in court; (b) prepare a supplemental
EIR (but only if the circumstances calling for the preparation of a
supplemental EIR are present); or (c) assume the role of lead agency if the
criteria are met. Id.

2 LAFCo’s current Urban Service Area Policies (USA Policies) are more in line with the limitations placed on
its powers. Sections 6-8 of the current USA Policies, which refer to LAFCo’s policy with respect to USA
expansions into areas that include agricultural land, are worded such that LAFCo “discourages” certain types of
growth that may impact agricultural land and “encourages” cities to take steps to minimize impacts on
agricultural Jands. What the USA Polices do not do are condition approval on the imposition of direct land use
controls such as off-site mitigation for agricultural resources. It recognizes that those types of land use
determinations are not for LAFCo to make. LAFCo’s current USA Policies are more accurately reflect its
statutory authority.

sf-2181982



Local Agency Formation Commission of Santa Clara County
September 29, 2006
Page Six

o In determining the significance of impacts and the appropriateness of
mitigation for those impacts to “agricultural land” and “prime agricultural
land”, LAFCo must rely on the definition of those terms in CEQA and not the
CKH. Under CEQA, “Agricultural land” means “(a) prime farmland,
farmland of statewide importance, or unique farmland, as defined by the
United States Department of Agriculture land inventory and monitoring
criteria, as modified for California.” In those areas of the state where lands
have not been surveyed for the classifications specified in subdivision (a),
“agricultural land” means land that meets the requirements of “prime
agricultural land” as defined in paragraph (1), (2), (3), or (4) of subdivision (c)
of Section 51201 of the Government Code. Pub. Res. Code § 21060.1. Prime
farmland, farmland of statewide importance and unique farmland are not the
same type of farmland.

o There are two significant differences between CEQA’s definition and the
definition currently proposed in the Draft Policy. First, farmland of “local
importance” is not even considered to be “agricultural land” under CEQA,
much less “prime agricultural land.” Second, under the Draft Policy, land
would qualify as prime agricultural land if it meets any of the far-reaching
criteria proposed in the Draft Policy. Under CEQA, in contrast, only if the
land has not been surveyed would the definitional inquiry extend to the
criteria in Gov. Code §51201.°

J Under CEQA, mitigation is only required for “significant” impacts. Pub. Res.
Code § 21002.1(b). A significant impact “means a substantial, or potentially
substantial, adverse change in any of the physical conditions within the area
affected by the project including land, air, water, minerals, flora, fauna,
ambient noise, and objects of historic or aesthetic significance.” CEQA
Guidelines § 15382. In contrast, the Draft Policy appears to assume that any
conversion of any agricultural land is a significant impact since its definition
of “prime agricultural land” appears to include virtually any agricultural land.

. In order to determine whether a project’s impacts to agricultural land are
significant, CEQA suggests that only impacts to “prime agricultural land,
farmland of statewide importance and unique farmland” merit a determination
of significance and thus mitigation. (See Appendix G, CEQA Guidelines.)
Conversion of farmland of local importance is not listed ds a significant
impact. Further, the CEQA Guidelines suggest that lead agencies refer to the
California Agricultural Land Evaluation and Site Assessment Model (LESA)

? Draft Policy sections 5(b) through 5(f) largely mirror the sections of Gov. Code § 51201 that the CEQA
definition references.
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prepared by the California Department of Conservation. Pub. Res. Code

§ 21095; CEQA Guidelines, Appendix G. LESA is a point-based approach
for rating the relative importance of agricultural land resources based upon
specific measurable features and provides agencies with a consistent
framework for determining whether a particular project’s impacts on
agricultural resources are significant. The LESA model weighs vanous
factors and the project is given a single numeric score, which is used to
determine the significance of a project’s impacts to agricultural land.
Although not required under CEQA, the LESA model is widely used
throughout California and LAFCo should consider adopting it in the Draft
Policy as a measure of significance. It promotes a consistent basis for finding
significance and allows for a much more nuanced approach than the Draft
Policy currently proposes.

e In addition, CEQA requires that only “feasible” mitigation measures are
adopted. Pub. Res. Code § 21002.1(b). A feasible mitigation measure is one
that 1s “capable of being accomplished in a successful manner within a
reasonable period of time, taking into account economic, environmental,
legal, social, and technological factors.” CEQA Guidelines § 15364. The
Draft Policy does not incorporate any concept relating to feasibility. The Lead
Agency may factor in policy considerations when determining feasibility of
preserving mitigation land. “Feasibility” under CEQA also encompasses
“desirability” to the extent that desirability is based on a balancing of the
relevant economic, social and technological factors. The Lead Agency is
entitled to rely on and balance these policy decisions when evaluating the
feasibility of various mitigation measures and project alternatives.

C. Evenlf The CKH Definition Of Prime Agricultural Lands Were
Applicable To A CEQA Inquiry, The Proposed Definition Is Broader Than The
Definition In CKH.

The Draft Policy not only ignores CEQA definition of prime agricultural land, as
explained above, it also broadens CKH’s definition of prime agricultural land. Under the
CHK, “prime agricultural lands,” is defined as follows:

“Prime agricultural land” means an area of land, whether a
single parcel or contiguous parcels, that has not been
developed for a use other than an agricultural use and that
meets any of the following qualifications:

(a) Land that qualifies, if irmrigated, for rating as class I or
class II in the USDA Natural Resources Conservation Service
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land use capability classification, whether or not land is
actually irrigated, provided that irrigation is feasible.

(b) Land that qualifies for rating 80 through 100 Storie
Index Rating.

(©) Land that supports livestock used for the production of
food and fiber and that has an annual carrying capacity
equivalent to at least one animal unit per acre as defined by the
United States Department of Agriculture in the National
Handbook on Range and Related Grazing Lands, July, 1967,
developed pursuant to Public Law 46, December 1935.

(d) Land planted with fruit or nut-bearing trees, vines,
bushes, or crops that have a nonbearing period of less than five
years and that will return during the commercial bearing period
on an annual basis from the production of unprocessed
agricultural plant production not less than four hundred dollars
($400) per acre.

(e) Land that has returned from the production of
unprocessed agricultural plant products an annual gross value
of not less than four hundred dollars ($400) per acre for three
of the previous five calendar years.

Gov. Code § 56064. In addition, the CKH defines “agricultural lands” to mean:

Land currently used for the purpose of producing an
agricultural commodity for commercial purposes, land left
fallow under a crop rotational program, or land enrolled in an
agricultural subsidy or set-aside program.

Gov. Code § 56016.

Sections 5(b)-(f) of the Draft Policy incorporate most of CKH’s definition of prime
agricultural land. However, section 5(a) adds to this definition lands designated by the
Department of Conservation as prime, of statewide importance, unique farmland and lands
of local importance. As explained above, even if the definition is to include lands designated
by the Department of Conservation, “farmlands of statewide importance, unique farmland
and farmland of local importance” should not be included in the definition of “prime
farmland” as these kinds of farmland are not included in the CKH definition of “prime
agricultural land,” and are distinct from “prime agricultural land.” In addition, the draft
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policy definition should incorporate the idea that the land must “currently” be used for
agricultural purposes, if its conversion is to be considered significant.

D. The Draft Policy Fails To Balance The Promotion Of Planned, Orderly
And Efficient Growth.

Assuming the CKH provides LAFCo with authority to impose mitigation on
boundary changes (which it does not), the Draft Policy is too rigid and fails to adequately
consider whether a proposal promotes orderly growth in accordance with CKH. Under
CKH, LAFCo is charged with “considering” two important — but sometimes conflicting —
policies: (1) the provision of land for orderly development and efficient service delivery and
(2) the preservation and protection of open space and prime agricultural land. Gov. Code
§ 56001. LAFCo’s challenge is to balance these considerations in a manner that fairly
promotes both objectives. The Draft Policy’s approach tilts too far towards the preservation
of agricultural land and fails to factor the need for development in a planned, orderly and
efficient manner.

LAFCo’s current approach lacks the flexibility to account for factors present in
individual proposals that may call for an environmental mitigation requirement of less than a
1:1 replacement ratio. While we recognize the importance of Santa Clara County’s farming
heritage, Santa Clara County is also under tremendous growth pressure and has a continuing
need for development, particularly residential development. Lead Agencies, as well as
LAFCo, must balance these needs. The promotion of orderly growth may warrant a more
flexible approach for certain proposals. There should be discretion to vary from the
replacement ratio if doing so would promote the planned, orderly, and efficient development
of an area and/or if the need to balance other policy objectives (such as encouraging the
production of affordable housing) makes a 1:1 ratio infeasible.

Lower ratios may also be warranted by specified circumstances. For example, the
land being conserved may be of a higher agricultural value than the impacted land or the land
to be conserved may currently not be in active agricultural production, but under the
mitigation plan, it will be put to productive use. Such circumstances would warrant lowering
the mitigation ratio. More intensive management of the conserved land, improvements to the
land, and/or the contribution of funds to manage the property in perpetuity may also justify a
credit against the mitigation requirement or a lower ratio.

Other factors to consider in determining the feasibility of mitigation may be:
- Cost of acquiring preservation rights;

- Ability to find a suitable conservation manager;
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- Impact of mitigation strategy on the cost of housing;

- Impact of mitigation strategy on other policy objectives, such as the
promotion of affordable housing and the attraction of jobs;

- Impact of mitigation strategy on the project as a whole when taken
together with all other project mitigation costs, infrastructure costs,
public facilities requirements, etc.;

- Auvailability of agricultural land to be preserved inside and outside of
City;

- Desirability of preserving lands outside the City;

- Long-term viability of farming in and near the City;
- Long-term viability of farming on lands impacted;

- Quality of land to be converted;

- Quality of land to be preserved through mvitigation.

E.  The Draft Policy Should Encourage Development Of Non-Prime
Agricultural Land First.

The Draft Policy’s failure to distinguish mitigation requirements for agricultural lands
of varying qualities potentially violates Gov. Code § 56377. Under that section, LAFCo
“shall” consider a policy of directing development away from prime agricultural land to non-
prime agricultural land, unless that action would not promote the planned, orderly and
efficient development of an area. Gov. Code § 56377. By treating some non-prime
agricultural land (such as farmland of local importance) the same as prime agricultural land,
as that term is defined the in the Act, the Draft Policy does not direct development away
from prime agricultural land because a developer has no incentive to propose a project on
lower grade agricultural land.

To encourage the development of non-prime agricultural land first and prime
agricultural land last, agricultural mitigation requirements should vary depending on the
quality of the agricultural land. While mitigation on a 1:1 ratio may be appropriate for lands
designated as “Prime” by the Department of Conservation, lesser or no ratios should apply to
lands of “Statewide Importance” and “Unique Farmland.” In this way, development would
be directed towards lesser quality land first. Sacramento LAFCo is currently considering
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such a policy. We would support a policy that would only require mitigation ratios for prime
agricultural land, as properly defined.

F. Determination Of In-Lieu Fees Amount Should Be Clarified.

Section 6(c)of the Draft Policy permits mitigation by the payment of in-lieu fees to an
agricultural conservation entity sufficient to fully fund the acquisition of agricultural lands or
conservation easements and the operation and management costs. However, the Draft Policy
fails to describe how the in-lieu fee amount will be determined. This procedure needs more
clarification.

G. Option To Buy Credits With A Mitigation Bank.

We support adding a new subsection to Section 6 which would allow for the purchase
of mitigation credits from an agricultural mitigation bank. Such an option would accomplish
the same goals as the payment of in-lieu fees, but would provide for increased options for the
property owner.

H. Qualifying Mitigation Lands.

Sections 7 and 8 describe several qualifications mitigation lands “must” possess,
which, when taken together, we believe would severely limit available sites and may be
unrealistic. The language should be revised so that these are factors LAFCo must consider
when approving a mitigation plan, but that LAFCo has the discretion to approve the
mitigation even though not all factors are present, particularly if it finds that the proposal
promotes the planned, orderly, and efficient development of an area.

- While there should be a preference that mitigation lands be located within Santa
Clara County, this may not always be possible while also meeting the other goals. Section 7
should be revised to say that lands should be located in Santa Clara County, if possible, but if
not, they should be located close to the affected area, or close to other areas designated to
provide regional benefits (e.g., flood control, recreation, habitat conservation).

Requiring that land is of an “equivalent quality and character” is also too strict. This
should be modified so that land is “reasonably equivalent.” This could be further defined to
mean that the mitigating land scores no more than 20% less than the mitigated land’s average
Storie Index.

We also support introducing a concept of mitigating with land of “equivalent value.”
For example, if the land to be conserved is of a higher quality than the impacted land, fewer
acres would need to be conserved. Not only would this allow property owners greater
flexibility when locating acceptable land to use as mitigation land, but it also provides an
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economic incentive to preserve the highest quality agricultural land, which is one of the goals
in CKH.

L LAFCo Lacks The Authority To Require The City To Adopt Measures.

Section 9 requires that LAFCo require the city to adopt specific measures to preserve
adjoining agricultural lands, to prevent their premature conversion to other uses, and to
minimize potential conflicts between the proposed urban development and adjacent
agricultural uses. Nothing in CKH gives LAFCo the authority to require cities to take these
steps. Sections 9(b) and (c) are particularly egregious as they purport to require that cities
pass legislation and develop city programs. These requirements grossly overstep LAFCo’s
role in the development process.

In addition, Section 9 would violate Gov. Code § 56886, which prohibits LAFCo
from imposing conditions that directly regulate land use. Section 9 requires that LAFCo
ensure that the city takes steps “to preserve adjoining agricultural lands [and] to adopt
measures to preserve adjoining agricultural lands.” Requiring that cities take such steps is a
direct regulation of land use.

J. Clarification Of Qualifications Of Agricultural Conservation Entity.

The agricultural conservation entity qualifications in Section 10 need further
refinement. How is the entity’s “commitment” to preserving local agriculture measured?
Who makes this determination? How is the mandatory “must” language reconciled with the
language the entity “preferably” have a record of agricultural conservation? We would
suggest that rather than requiring that an entity “must” have these characteristics, the Draft
Policy should require LAFCo to make a finding that the entity has the capacity to hold and
properly manage the agricultural lands in question and that it should “consider” the factors in

Section 10 when making this determination.

K. The Draft Policy Requires That Mitigation Measures Be In Place Too
Early In The Process and 2 Year Conditional Approval is Infeasible.

CHG is particularly concerned about certain timing elements contained in the Draft
Policy, particularly as they may impact developments with a long buildout horizon.

Section 12(a) requires that a mitigation plan be submitted at the time the proposal is
filed and that the plan must include a signed agreement between the property owner and the
city or the agricultural conservation entity. This is far too early in the process to require a
binding mitigation plan, including a recorded agreement. Such an agreement may be
necessary eventually, but not at the point that a proposal is filed with LAFCo, which may be
many years before any land is actually impacted.
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Section 13 requires that, as a condition of approval, the agricultural lands or
conservation easements must actually be acquired and transferred or the in-lieu fees be paid
- within 2 years of LAFCo’s conditional approval. Section 14 states that the effective date for
a boundary change will not be until the fees are paid and LAFCo issues a Certificate of
Completion. Securing an effective date may be particularly important for the financing
needs of property owners. This is unacceptable for phased projects or projects with long
buildout horizons, such as projects to be built out over 10 or 20 years. First, property owners
would not be able to obtain financing for construction of projects and related infrastructure if
the annexation is conditional. Lenders, investors and bond financing underwriters would
require the annexation to be effective prior to funding of construction. In addition, for multi-
phase projects, the developer would be required to expend significant capital fully funding
agricultural mitigation for lands that would not be impacted for years or decades, or for a
phase of the project that is ultimately not approved or abandoned. This is an unnecessary
and burdensome requirement. ‘

Fairness and feasibility mandates that the timing of the financial burden on a property
owner should coincide with the timing of the impact on the prime agricultural land. We
believe that a better solution would be to allow the property owner to issue a letter of credit
or a bond initially, but the actual payment of the in-lieu fee or transfer of property would not
be required to take place until some later event that more closely relates to when the land is
impacted, such as at the time of issnance of the building permits.

L. The Effective Date of the Annexation Should Not Be Delayed.

The Draft Policy suggests that the effective date of the boundary change would not be
until after LAFCo certifies completion of the proposed “conditions of approval.” We have
already explained that we believe that LAFCo lacks the authority to impose agricultural
mitigations on boundary changes because it directly regulates land use. A delay in the
effective date of the boundary change would also attempt to regulate land use in a manner
beyond LAFCo’s authority.

M. The Draft Policies “One Size Fits All Approach” is Unreasonable and
Unnecessarily Restrictive.

Managing and balancing growth and development are complex and challenging
issues which cities all over the state are facing. The Draft Policies purport to treat all
annexation proposals the same. Although we support the goal of providing clear direction
and transparency to cities and property owners, we believe it is unrealistic to expect each
proposal to fit within the same mold. The CVSP, for example, is one of the largest master
planned communities ever undertaken in California. The goal is to create a vibrant, compact,
fully integrated, mixed-use, transit-oriented, walkable community based on smart growth
principles and the highest standards of sustainability. To help address the shortage of
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affordable housing in the region, the CVSP includes over 5,000 units of below market rate
housing and another 20,000 units targeted towards middle income families. This plan will be
phased over 25 to 30 years. One of the major policy objectives of the plan established by the
San Jose City Council is to provide funding to permanently protect the South Coyote
Greenbelt, including financing to restore and perpetuate the viability of small-scale
agriculture. The CVSP, which will have significant impacts to agricultural land (as yet
undetermined pending release of the Draft EIR), would like to accomplish its required
agricultural mitigation in the Greenbelt. The program, as currently envisioned, would collect
fees upon issuance of building permits and the funds would be conveyed to a land trust,
which would then make discretionary purchases of land for agricultural preservation or
restoration purposes in the Greenbelt. Funds might also be made available for
improvements, the establishment of a “chamber of commerce” to promote agricultural
production and market local goods, and funds to manage the lands over time. As currently
drafted, it is unclear whether the CVSP program could be implemented within the Draft
Policy framework. We believe the Draft Policies should be flexible enough to accommodate
and encourage creative mitigation proposals from the Lead Agencies as long as they
accomplish the same goals and objectives.

Thank you for providing us with the opportunity to comment on this matter. We look
forward to working with you to develop appropriate and feasible mitigation policies.

Sincerely, W

Kerry M. Williams, President

Coyote Housing Group, LLC

cc: LAFCo Board Members
City of San Jose City Council
Joseph Horwedel, Interim Planning Director City of San Jose
Laurel Prevetti, Deputy Planning Director City of San Jose
Vera Toderov, City Attorney City of San Jose
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MIDPENINSULA REGIONAL OPEN SPACE DISTRICT

September 26, 2006

Ms. Neelima Palacheria, Executive Director
LAFCO of Santa Clara County

County Government Center, 11" Floor, East Wing
70 West Hedding Street

San Jose, CA. 95110

Re:  Draft Agricultural Mitigation Policies
Dear Ms. Palacheria, _

Thank you for the opportunity to comment on the LAFCO of Santa Clara County Draft
Agricultural Mitigation Policies (Draft). The Midpeninsula Regional Open Space District
(District) offers the following comments for consideration.

1. One of LAFCO’s stated primary mandates is “to preserve agricultural lands and
discourage the premature conversion of agricultural lands.” In light of this mandate,
we recommend that LAFCO reevaluate approving any development on prim
agricultural land. '

2. If development is to occur on agricultural land, we believe that the 1:1 replacement
ratio proposed in the Draft is the minimum replacement acceptable. Again, with the
primary mandate to preserve agricultural land, the proposed replacement ratio has the
theoretical potential to reduce the acreage of viable agricultural land by 50%. Further
consideration should be given to increase beyond the 1:1 replacement ratio, based
upon a set of measurable criteria.

3. We recommend that the agricultural conservation entity receiving the mitigation
acreage be limited to a public agency to ensure permanency, and that the ideal
acquisition and transfer would be in the form of a conservation easement, as opposed
to a transfer of fee title. It is also recommended that an annual report be prepared by
all agricultural conservation entities, to document acquisitions, transfers, payments of
in-lieu fees, as well as, land management and monitoring costs.

4. The payment of in-lieu fees, as proposed, should only be accepted as a last resort. To
discourage this practice, a substantially higher replacement ratio should be used.
Perhaps a minimum value ratio of at least 2:1 should be considered.

The District appreciates the work by LAFCO staff in preparing the Draft Policies, and the
opportunity to comment.

Si

L. Craig Britton
General Manager

LCB:mb:jb
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% Golf Club at Boulder Ridge
1000 Old Quarry Road

San Jose, CA 95123

September 22, 2006

To: City of Morgan Hill
Regional Land Use and Transportation Sub-Committee

RE: Draft, LAFCO Agricultural Mitigation Policies

Dear Sub-Commiittee,

Please accept this letter as our opposition to the proposed “Draft Agricultural
Mitigation Policies” as proposed by the LAFCO staff.

We believe that financially viable agriculture should be recognized and remain in
production as long as possible; however as part of the Urban Limit Line
committee, we received significant testimony from Morgan Hill
landowners/farmers who, in the past had significant farming operations, testify
that in the today's real world farming is not feasible in the Morgan Hill area.
Encroaching development, Morgan Hill's share of the Bay Area’s housing, and
the price of land, utilities and transportation has severely hampered all
agricultural production in our area.

We opposed the Draft Ag Mitigation Policies:

1. Definition of Prime Ag lands per LAFCO proposed policy sets no
minimum acreage as the “start acreage” for viable agricultural. In our case, we
have a parcel of property 18+ acres at the intersection of two major
thoroughfares, surrounded by development as dense as 7 units per acre. We
have an acre+ prime soils at that intersection. A vacant two acre parcel just to
west has been MAI appraised at $700,000; a return of 5% per annum would yield
$35,000 yet the draft ag proposal would yield a return of $800.

2. Mitigation requirements of “conversion” of prime agricultural lands must
mitigate at not less than 1:1 ratio; all lands presently outside Morgan Hill's USA
are considered by LAFCO as ag lands. Presently, the City is considering the
long term development possibilities for our southwest quadrant. The Urban Limit



committee also consider this area. In our opinion the City should not close its
doors to future development. Again, we had testimony from farmers in this
quadrant who said that agricultural production has not been financially feasible
for more than a decade and that any farming now in operation was a only holding
operation to maintain the land.

3. Parallelfequivalent land is to be provided for mitigation with fees; these
requirements are nothing more than a “taking®. The LAFCO mitigation proposal
“must result in the preservation of land (of)...equivalent quality and character...is
located in an area that would otherwise be threatened/impacted in the
reasonably foreseeable future by development. Mitigation property should not be
property that is reasonably possible for future development.

4. This proposal would create another government bureau.
Unfortunately, we just received this LAFCO draft yesterday and did not have

sufficient time to fully critique it. We would ask this subcommittee to allow
sufficient time for us to respond; and, also allow our attorney time to respond.

Thank you,

e

W. Rocke Garcia
Blackrock




October 1, 2006

TO: - Neelima Palacherla, LAFCO Executive Director
FROM: Patrick Congdon, General Manager
SUBJECT: Comments on LAFCO Draft Agricultural Mitigation Policies

T would like to thank you for the opportunity to comment on the Draft Agricultural Mitigation Policies
(dated August 14, 2006) and offer the following comments:

Page 1, Number 5, Definition of Prime Agricultural Lands

“Land that supports livestock used for the production of food and fiber and that has an annual carrying
capacity equivalent to at least one animal unit per acre...”

As the majority of grazing lands are outside the jurisdiction of local municipalities I find this qualification
curious. If the County pursues an agricultural mitigation policy in the future, would they be strongly
encouraged to have a similar definition of Prime Agricultural Land. As I look at the “Santa Clara County
Important Farmland 2004 Map”, how does one say that an applicant has to mitigate for grazing land on one
side of the fence but directly on the other in county jurisdiction they don’t. Both properties would meet the
criteria as outlined in the LAFCO policy but only one would be required to mitigate. I understand the
trigger is development, but what the future holds for development on county lands is still in question.

Not all grazing land identified on the 2004 Map would meet the LAFCO definition but a good percentage
would and where would you mitigate for the loss of this land in Santa Clara County. It would have to be
done outside city sphere of influence and then does that mean that county land being used for mitigation
meets the LAFCO definition of prime agricultural land. It would seem to create confusion as to what is
prime agricultural land.

Development pressure appears to be less on lands outside city sphere of influence but even large estate
homes and associated support structures can impact grazing operations. If grazing lands within the city are
under development pressure and county lands are as well, shouldn’t they be treated the same.

Should grazing truly be in the same category as farmland?

It may be more appropriate to categorize grazing lands as urban buffers, viewshed, open space or some
other designation that doesn’t convey the importance that primefarmland, farmland of statewide
importance, unique farmland or farmland of local importance do.

One last thought on this section. In many cases Department of Conservation and NRCS will not fund
projects in the grazing category. It may not be possible to complete a conservation project without their
funding given changing land values.

Page 2, Number 6, Mitigation Requirements

Although other examples exist, I think it will take a considerable amount of time to develop standards for
determining appropriate in-lieu fees that cover acquisition, management and enforcement.

Before a Conservation Entity (CE)could consider taking on the responsibility of managing protected lands
a program that meets LAFCO’s requirements and a City would have to be in place. It sounds like LAFCO’s
intent is that the CE develops the program. This will take time and LAFCO support. Will LAFCO commit



to doing this?

When was Gilroy’s program approved. To my knowledge the program has not been fully implemented.
One problem is determining the fair market value of a property. How many appraisals does one seek out
and how often. If one mitigating for loss of agriculture goes out and acquires agricultural lands, who
manages them and at what cost. Too may unknowns exist.

The general policy language is adequate but several things need to be identified:

¢ What role will LAFCO play in the future?
e How secure are private entities in long term management of agricultural lands?
¢  Ultimately who determines if the management fees are sufficient to carry out the requirements of

LAFCO or a City?

¢ Determination of who, how and what constitutes an appropriate appraisal for fee and easement
lands.

¢  Who determines where lands will be purchased or placed in easement. If banking lands, who
approves the bank?

*  Who certifies the land as meeting the requirements of the mitigation?

e What happens in 30 years when the level of agriculture in the valley changes. Is there a realistic
term of protection, 30, 50 or 100 years?

e Where does the Williamson Act play into the equation? Would Department of Conservation have
a role in approving what meets protection levels?
Page 2, Number 7, Mitigation Requirements
Is it realistic to think that all agricultural mitigation will take place in Santa Clara County?
Page 2, Number 8a
Can grazing lands meet the criteria in this section? Prime Agricultural Land — Storie Index — Land
Capability Classification rating
Page 2, Number 8b
How is reasonably foreseeable future quantified?
Page 2, Number 8c
If not preferably, what will be accepted?
Page 3, Number 9a
Who decides if a buffer is sufficient, LAFCO?
In general, it appears that a city takes on a significant amount of responsibility to fulfill LAFCO
requirements. Is it realistic to think that cities will have a program in place to meet these obligations in the
next several years? With existing infrastructure needs, it could be years before a city finalizes a plan. I
realize that this would be triggered when a city proposes changes to USA, but when are those anticipated

dates. Should the process for developing a LAFCO policy be placed on a longer timeline?

Page 3, Number 9¢
As much as I want this to happen, it seems like a difficult task for a city to complete. Unless funding is

2



provided in the management endowment, program funds would have to come from some other source.
Given the financial state of many cities, funding for agricultural promotion may become a very low

priority.
Page 3, Number 9d

What are other appropriate measures? It would be problematic to get any legal counsel to agree to this
within a formal agreement.

Page 4, Number 122

The agreement may not be a recordable item. The County Recorder’s Office will usual record fee and
easement transactions but beyond that, they usually do not record Agreements. By Agreement are you
referring to the Baseline Documentation Report?

Page 4, Number 13-17

As I stated in the meeting, I don’t believe a 2 year period will work. It can take several years for all
documentation to be in place and a 5 year period or longer period is more practical.



ITEM No. 5
ATTACHMENT E

WHY IS IT IMPORTANT TO PRESERVE AGRICULTURAL LANDS IN SANTA
CLARA COUNTY?

Loss of Agricultural lands in Santa Clara County

Agriculture has thrived in Santa Clara County, covered with orchards and farms,
it was once known as the “Valley of Hearts Delight”. Now only a small portion
of the valley is in agricultural production and those lands remain vulnerable to
urbanization. High land prices and encroaching urban development combined
with changing markets, foreign competition, and rising labor costs are
challenging the viability of agriculture and increasing the pressure to convert the
remaining agricultural lands into non agricultural uses. Just within the last 20
years, Santa Clara County has lost over 11,000 acres of this valuable farmland to
urban development. There remain less than 39,000 acres of agricultural lands that
contain the high quality soils that have allowed agriculture to flourish in Santa
Clara County. This is less than 5% of the total land within this county. Once this
land is lost to urban uses, it is not likely that it will ever be returned to farming.

Productive agricultural land is a finite and irreplaceable natural resource. Fertile
soils take thousands of years to develop. Creating them takes a combination of
climate, geology, biology and good luck. So far, no one has found a way to
manufacture them. Some of the most productive soils in the state, nation, and the
world are located in Santa Clara County.

Benefits of Agriculture

There are significant benefits to preventing the further loss of agricultural lands
and ensuring their permanent preservation. The most obvious reward is the
availability of fresh, locally grown produce. Agriculture contributes to local
economies directly through sales, job creation, support services and businesses.

Well-managed agricultural land also supplies important non-market goods and
services. Farmlands provide food and cover for wildlife, help control flooding,
protect wetlands and watershed, maintain air quality, and provide valuable open
space.

Preservation of farmland maintains scenic, cultural and historic landscapes.
These managed farmlands provide beautiful views, create identifiable and
unique community character, and add to the quality of life of a community.
These lands are our legacy, both as we look back to the past and as we consider
what we have of value to pass on to future generations.

Page 1 of 2
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Value of Santa Clara County Agriculture

The market value of Santa Clara County’s agricultural produce in 2005 totaled
over $252 million. Santa Clara County is ranked 30t out of 58 counties in the
state based on the value of its agriculture production. Santa Clara county’s top
five crops by value include:

Nursery Crops $86,278,000
Mushrooms $58,081,000
Peppers, Bell $9,142,000
Flowers, Cut $8,639,000

Steers and Heifers $8,306,000

Vegetable crops (including all types) valued at $125 million, account for
approximately half of the total gross value of Santa Clara county’s agriculture.

Page 2 of 2
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==I—AFCO ITEM NO. 6

Local Agency Formation Commission of Santa Clara County

October 11, 2006
TO: LAFCO

FROM: Neelima Palacherla, Executive Officer
Dunia Noel, Analyst A

SUBJECT: Update on North County and West Valley Area Service Review

Agenda ltem # 6

For Information Only

First Meeting of the Technical Advisory Committee

Staff met with the North County and West Valley Area Technical Advisory Committee
(TAC) and consultants on September 14, 2006. The purpose of the first TAC meeting
was to introduce the TAC to the Consultants, finalize the issues that will be addressed in
the service review, review the service review process, have the consultants present an
outline of the information that the consultants will be collecting and determine the level
of detail that will be needed, discuss what the next steps are in the process, review the
project schedule and consider dates for future TAC meetings. Additional TAC meetings
are tentatively scheduled for early January 2007, and late February 2007.

In addition to LAFCO staff, and LAFCO Commissioner John Howe, the TAC also
consists of the following individuals that are representing specific associations/groups in
Santa Clara County:

e Debra Figone, Town Manager, Town of Los Gatos (County/Cities Managers’ Association)

e Steve Piasecki, Community Development Director, City of Cupertino (Planning Officials
Association)
e Glenn Roberts, Public Works Director, City of Palo Alto (Public Works Officials Association)

e Pete Siemens, Board Member, Midpeninsula Regional Open Space District (Special
Districts Association)

Agency Kick-Off Meeting

LAFCO staff and the consultants also held a separate Kick-Off meeting for the project on
September 14, 2000. Staff sent invitation flyers to LAFCO Commissioners, participating
agencics (City/County Planning Directors, City Managers, City Public Works Directors.
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Special District Managers, and the County Executive), and other interested parties. The
Kick-Off meeting was well attended by staff from affected agencies. The following
topics were discussed at the Kick-Off meeting:

The Purpose and Statutory Requirements for Service Reviews,

Scope of the North County and West Valley Area Service Review,
Information Needs and Methods of Collecting Necessary Information,
Pending Applications and Sphere of Influence Changes Contemplated by
Agencies, and

Project Schedule.

Tentative Schedule for Completing the Service Review and SOI Update

LSA is now in the process of collecting all of the information necessary for preparing a
draft profile of each participating agency. They expect to have the draft profiles
completed in the next several weeks. They will use the draft profiles to prepare an
Administrative Draft Service Review for LAFCO staff to review in December and for
agency staff to review in January 2007. The Administrative Draft Report will then be
revised to address any comments and to include Sphere of Influence Boundary
recommendations for the affected cities and special districts. Staff and Consultants expect
to release the Revised Draft Report for public review in March 2007 with public hearings
tentatively scheduled for April and June 2007.

Page 2 of 2
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==LAFCO ITEM NO. 7

Local Agency Formation Commission of Santa Clara County

LAFCO Meeting: October 11, 2006

TO: LAFCO

FROM: Neelima Palacherla, Executive Officer
Dunia Noel, Analyst v

SUBJECT: Update on Island Annexations and AB 2223 (Salinas)

Agenda ltem #7

For Information Only

Cities Actively Pursuing Island Annexations

Island annexations have been completed in Cupertino, Los Altos, Morgan Hill,
Mountain View, and Saratoga. Island annexations efforts are also underway in
Campbell, Milpitas, Monte Sereno, and San Jose. LAFCO staff and County staff are
now in the process of finalizing the completed annexations. LAFCO staff must
provide all necessary documents and fees to the State Board Equalization by
December 1, 2006 in order to ensure that the completed annexations are reflected in
the next tax roll.

Status of AB 2223 (Salinas)

On September 20t, Governor Schwarzenegger signed AB 2223 (Salinas), the bill to
extend the streamlined annexations process sunset date from January 1, 2007 to
January 1, 2014. Seven additional years may sound like it is a lot of additional time.
However, some city’s island annexation processes are lengthy, particularly when
they involve large heavily populated islands. Therefore it is important that cities
continue to move forward with their remaining island annexations and that
interested cities begin their island annexation process as soon as possible. Seven
years will go by quickly, and it is unlikely that the island annexation provision will
be extended further.
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' I—AFCO ITEM NO. 8

Local Agency Formation Commission of Santa Clara County

October 11, 2006

TO: LAFCO

FROM: Neelima Palacherla, Executive Officer
Dunia Noel, Analyst 2

SUBJECT: Report on the 2006 CALAFCO Annual Conference
Agenda Item #8

For Information Only

This year’s CALAFCO Conference in San Diego included panel discussions on
the following topics:

1. LAFCO 101 Introduction to LAFCO

2. The Economic Benefits of Housing/ LAFCO’s Role in the Regional
Housing Needs Assessment Process

3. How to Trust Water Districts in Determining Water Availability for
LAFCO Proposals

The California Delta and the Fragility of the Levee System
Annexations and Social Equity: Issues Raised by the Modesto Case
MSRs and Spheres: Where do we go from here?

&N B 5

When is the Proposed Government Service Simply Too Small? / What
Factors Should LAFCO Consider?

8. Formulas for Successful Reorganization
9. Making the Play for LAFCO Independence
10. Are State Requirements Forcing Urbanization Outside of City Spheres?

11. Attorney Roundtable (several topics discussed including the various
interpretations of statutory sections of the Cortese Knox Hertzberg Act
and potential recommended legislative changes to the Act)

12. LAFCO and Ethics
13. 2006 Legislation Update

LAFCO staff, Commissioner Wilson, and Commissioner Alvarado’s Policy Aide
attended this year’s CALAFCO Conference. The 2007 CALAFCO Annual Conference
will be held in late August in Sacramento.
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